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Description of the Reconciliation Process and this Draft Report

In 1993, with Public Law 103-150, the Apology Resolution, the United States apol ogized to the Native
Hawaiian people for the overthrow of the Kingdom of Hawaiti in 1893 and expressed its commitment to
acknowledge the ramifications of the overthrow in order to provide a proper foundation for reconciliation
between the United States and the Native Hawaiian people. The passage of the Apology Resolution was
the first step in this reconciliation process.

InMarch of 1999, Senator Danidl K. Akaka asked Secretary of the Interior Bruce Babbitt and Attorney
Generd Janet Reno to designate officids to represent their respective Departments in efforts of
reconciliationbetween the Federa Government and Native Hawalians. Secretary Babbitt designated John
Berry, Assstant Secretary, Policy Management and Budget, for the Department of the Interior (Interior),
and Attorney Generd Reno designated Mark Van Norman, Director, Office of Tribal Jugtice, for the
Department of Justice (Justice)(together, the Departments), to commence the reconciliation process.
Messrs. Berry and Van Norman, the authors of this report, have accepted Senator Akaka s definition of
“reconciliation” asa“meansfor hedling,” and in addition believe, in words taken from one statement, “a
‘reconciliation’ requires something more than being nice or showing respect. It requires action to rectify
the injustices and compensation for the harm.” The authors urge the Federal Government to use the
reconciliation processto addressawide array of issues, focusing on actionsthat will provide abetter future
for Native Hawaiians.

Public consultationswith Mr. Berry and Mr. Van Norman commenced in December 1999, when meetings
with the Native Hawaiian community were held on Kauati, Maui, Molokati, and L~na#i, and in Hilo,
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Wamea and Kona on Hawai#i. Mr. Berry and Mr. Van Norman were joined by Ms. Loretta Tudll,
Director of the Office of American Indian Trust and representative of Mr. Kevin Gover, Assstant
Secretary for Indian Affairs, Department of the Interior and Mrs. Karen Sprecher Kesting, Associate
Solicitor for Genera Law, Department of the Interior. These public consultations ended in two days of
forma hearings held on Ofahu. Over forty hours of public statements were heard. During their visit to
Hawaiti, the Federal officids dso visted Native Hawaian homestead communities, - mehi#a lo#i kdo
(tarofarms), Hawaiian languageimmersion schools, and Native Hawaiian fish pondsin the process of being
restored, and observed numerous programs designed to benefit Native Hawaiians.

Reconciliation is an evolving and continuing process to addressthe politica status and rights of the Native
Hawaiian people, based on diad ogue among the Federd and State Governments, Native Hawaiians, and
Hawaiti’s Congressiond deegation, and further action by the United States Congress. This document
contains the draft report of recommendations with respect to the continuation of the reconciliation process
and should be read as merely the next step, as the United States and Native Hawaiians move forward in
further didogue.

Because the United States has acknowledged the actions enumerated in the Apology Resolution, the
Departments believe the Federd Government should take action to address the needs and legitimate
interests of Native Hawaiians. This reconciliaion process should ultimately result in congressiond
confirmation of a politica, government-to-government relationship between Native Hawaiians and the
Federd Government pursuant to Congress plenary authority over Indian Affairs. The nature of that
relaionship and the particular entity dedt with by the United States should be determined by Congressin
consultation with Native Hawaiians.

Description of Contents

Immediately below this cover page is an executive summary that briefly describes the proposed plan of
action. Theremainder of this document congtitutes the draft report, including more information regarding
the plan of action on pages 17 through 20, followed by a brief history of Hawaiti.

Public Comment Encouraged - Please Note Deadline

You areinvited to comment on any portion of this document and encouraged to distribute this document
widdy to others who may wish to comment. While we welcome comments on dl sections of this
document, we particularly encourage you to focusyour attention and comments on the recommendetions,
as these will influence the direction of future actions to be taken in the reconciliation process. Please send
any comments within thirty (30) days from the date set forth above. Asindicated above, the draft report
iSjust the next step in the ongoing did ogue that congtitutesthe reconciliation process. Commentsreceived
after the thirty (30) day deadline will be reviewed for consderation in the future.

A Description of How this Document is Being Distributed

Simultaneoudy with the issuance of this document, the Departments are issuing a jointly prepared press
release to announceitsrelease. A copy of this document is being mailed to everyone who provided hisor
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her name and addressat any of the public meetingsin Hawaiti, al peoplewho participated in theroundtable
discusson held on December 11, 1999 and al people who included a return address with written
gatements. This document dso is avalable on the webste of the Department of the Interior a
<www.doi.gov>.

Anyone who has previoudy corresponded on Native Hawalian issueswith Interior’ s officids by e-mail will
be sent acopy of thisdocument by e-mail. If youwould liketo receive acopy of thisdocument by e-mail,
please send arequest to either of the e-mail addresses bel ow and you will be sent acopy by return email.

At Appendix A to thisdocument, thereisalist of organizationsthat have agreed to assst in the distribution
of this document. At Appendix B, there is a separate lit of offices of the Office of Hawaiian Affairs that
have agreed to collect public comments and transmit them periodicaly for the next thirty (30) days to
Interior by overnight mall, at Interior’s expense.

If you would prefer to send your comments directly to Interior, please use the following address:

Assstant Secretary John Berry

¢/o Document Management Unit

Department of the Interior

1849 C Street, NW, Mailstop-7229

Washington, DC 20240

Fax: (202) 208-3230 or (202) 219-1790 or (202) 219-1989

Electronic submissions are welcomed, but please send a hard copy of your statement as well.

Emall: Karen_Sprecher_Kesting@ios.doi.gov or
Edward K_Thompson@os.doi.gov

The Departments are aware that the deadlines are tight but are also aware that findization of the findings
and issuance of the Find Report will take some additiona time once comments have been received. To
accomplish as much as possible this year, it was believed necessary to require comments to be sent
relativdy quickly. Any comments received after the deadlines will be read and may be incorporated in
future actions taken.

Written Statements Submitted to Interior Previoudy

Writtenstatementsregarding the reconciliation processreceived by Interior arean officia part of therecord
for thisreport. Copies of the written statements received will be available for public review in the near
futurea thelocationslisted in Appendix A. Theorigina copy will bemaintained at Interior, in Washington,
D.C. Asdiscussed in greater detail below, to the extent possible, written statements aso will be posted
on Interior’ swebsite at <www.doi.gov>.

Electronic Copies of Statements
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A number of people have asked that written statements provided to Interior prior to and since the
December 1999 hearings be posted on the Interior’ swebsite and Interior isin the process of posting such
datements. If you have an eectronic copy of your statement and access to acomputer, please send it by
e-mall, to either of the above e-mail addresses and it will be posted on Interior’ swebsite. Pleaseinclude

al appropriate contact information so that you may be contacted if Interior has difficulty extracting the
Satement.
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FROM MAUKA TO MAKAI:
THE RIVER OF JUSTICE MUST FLOW FREELY

NATIVE HAWAIIAN RECONCILIATION EXECUTIVE SUMMARY
AND RECOMMENDATIONS

The Native Hawaiian people are the aborigind, indigenous, native people of Hawaii. They havelived in
Hawaiti for over 1,000 years, and their culture was based on awell developed system of agriculture and
aguaculture. Native Hawaiians made remarkable artigtic, cultural, and scientific advances, including
amazing feats of navigation, prior to the first contact with Europeansin 1778.

In 1810, King Kamehamehal established the unified Kingdom of Hawaiti to govern the Native Hawalian
people. Over the next 60 years, the United States entered into severd treaties of peace, friendship and
commerce with the Kingdom of Hawali, recognizing its status as an independent sovereign.

During the 1880s, western influence over the Kingdom of Hawaii increased, and in 1893, as Queen
Lilituokaani sought to restore the full authority of the Native Hawaiian monarchy, the American and
European plantation owners acting in concert with the U.S. Minister and military forces overthrew the
Kingdom. The Provisona Republic of Hawali, formed by the plantation owners, then seized the Crown
and public lands of the Kingdom of Hawaii, including one-third of Hawaiti that was impressed with atrust
for the Native Hawaiian common people. Although President Cleveland initidly opposed the overthrow,
Presdent McKinley supported the cdl of the Republic of Hawaiti for annexation. Congress annexed
Hawaiti in 1898, without the consent of the Native Hawaiian people. Asaresult of the overthrow, laws
suppressng Hawaiian culture and language, and displacement from the land, the Native Hawaiian people
suffered mortality, disease, economic deprivation, socid distress, and population decline.

The Territory of Hawaiti recognized that the conditions of the Native Hawaiian people continued to
deteriorate, and members of the territorid legidature proposed that Congress enact a measure to
rehabilitate the Native Hawalian people by returning them to the land and promoting agriculture under
Federal protections. In congressiona hearings, the Secretary of the Interior acknowledged that the Native
Hawaiian people were suffering a decline and that the Federd Government had a specid responsibility to
promote their welfare. In 1920, relying in part on the precedent of the General Allotment Act, which
providedindividua landsfor American Indiansunder Federd protections, Congress enacted the Hawaiian
Homes Commission Act to rehabilitate the Native Hawaiian people by setting aside for Native Hawaiian
settlement and agriculture use 200,000 acres of the ceded” lands, i.e., theformer Crown and public lands
of theKingdom of Hawaii. Later, inthe State AdmissionsAct, Congress set asidethe baance of the ceded
lands, not reserved for Federa purposes, in apublic trust to be held and administered by the State for five
purposes, including the betterment of the Native Hawaiians.
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The Hawaiian Home and settlementsthroughout the Hawaiian | dands ass sted the Native Hawaiian people
in maintaining their higtoric ties to the land and didtinctly native settlements. In addition, through Native
Hawaliansocid and politica inditutions, such asthe NativeHawaiian civic clubs, the Kamehamehaschools,
and the Lilituokaani Hawalian Children’s Foundation, the Native Hawaiian community has maintained its
diginct character as an aboriginal, native people. In recent years, overcoming a legacy of cultura
suppression, Native Hawaiians have revitalized their language, culture, traditions, and aspiration for sdf-
determination through Native Hawaiian language immersion programs, cultural educetion programs,
restoration of traditiond agriculture and aguaculture, creation of new socid inditutions and quasi-
governmenta service providersand the Native Hawaiian sovereignty movement, among other things. And,
Native Hawalians have made clear their desire for saf-determination, i.e., increased Native Hawaiian
control of Native Hawaiian affairs, resources, and lands.

Nevertheless, the Native Hawaiian people, as a naive community, continue to suffer from economic
deprivation, low educationd attainment, poor hedth status, substandard housing, and socia didocetion.
In response, since the early 1970s, Congress has enacted statutes that recognize these problems among
Native Hawaiians and establish programs to address them. For example, the Native Hawaiian Education
Act refersto sudiesthat show that Native Hawaiian studentsface educationd risk factorsstart beforebirth,
gemming from substandard prenatal careand high rates of teen births, and continueto score bel ow nationdl
averagesat al gradelevels. 20 U.S.C. sec. 7902. ThisAct provides funding to Native Hawaiian schools
and education councilsto promote specia education programsfor Native Hawaiian sudents. The Native
HawaianHedth Care Act findsthat “the unmet health needs of the Native Hawaiian people are severeand
the hedlth status of Native Hawaiians continuesto befar below that of the generad population of the United
States.” 42 U.S.C. sec. 11701. This Act provides funding to Native Hawaiian hedlth care providers to
provide preventative hedlth care to the Native Hawaian community. The Native Hawaian Housing Bill,
S. 225, finds that Native Hawaiians face the most severe housing shortage of any group in the Nation, and
if enacted, would provide low income housing to Native Hawaiians on Hawaiian Home lands.

Againg this background in 1993, Congress enacted Public Law 103-150, the Native Hawaiian Apology
Resolution, which acknowledged the role of United States' officers in the overthrow of the Kingdom of
Hawaiti and called on the Executive Branch to undertake specid effortsto promote reconciliation between
the United States and the Native Hawaiian people. Senator Akaka and the Hawaiti congressiona
delegation requested that the Attorney Generd and the Secretary of the Interior appoint representatives
to work with the Native Hawaiian peoplein furtherance of reconciliation. In December 1999, John Berry,
Assgant Secretary for Policy, Management and Budget, Department of the Interior and Mark Van
Norman, Director of the Office of Triba Justice, were delegated to hold a series of public meetings with
the Native Hawaiian people, as part of the reconciliation process. Throughout the meetings, Native
Hawaiians repeatedly expressed the desire for increased sdf-determination concerning Native Hawaiian
affairs, resources, and lands. In addition, Native Hawaiians have called upon the United States to assst
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themin improving economic opportunities, educationd atainment, hedth satus, and housing. Specificaly,
the Native Hawaiian people requested that the Administration support and Congress enact S. 225, the
Native Hawaiian Housing Act and reauthorize the Native Hawaiian Education Act and the Native
Hawaiian Hedlth Care Act.

Within the framework of Federa law, there are established precedents to accommodate the Native
Hawaiian peopl€' s desire for increased self-determination. American Indian tribes and Alaska Native
villagesexercise sdf-determination over nativeingtitutions, such asschoolsand health careingtitutions; over
native affairs, such aslanguage and cultura preservation; and over native lands and resources. They do
so through recognized tribal governments and federally chartered native corporations in the context of the
Federal policy of recognizing the unique government-to-government and specid rationships that exist
between the United States and its native peoples. American Indian and Alaska Native peoplesvaue sdlf-
determinationasan avenuefor addressing their community, economic, educationd, hedth, and socid needs.
Indeed, American Indianand Alaska Native peoples view the Federd Indian saf-determination policy as
recognizingtheir legitimate aspiration to tranamit their distinct native va ues, traditions, beliefs, and aborigina
lands to their future generations.

Infurtherance of reconciliation process, the Native Hawaiian people seek to re-organize anative governing
body. A Native Hawaian Governing Body, organized against the background of established precedent,
would serve as a representative voice for the Native Hawaiian people, focus community gods, provide
governmenta servicesto improve community welfare, and recognize the legitimate aspiration of the Native
Hawaiian people to transmit their values, traditions, and beliefs to their future generations. In recognition
of the United States specid trugt relationship with its native peoples and in furtherance of the reconciliation
process, the United States should assst the Native Hawaiian people by supporting reorganization efforts
and darifying its unique legd and palitica reationship.

Recommendation 1. Itisevident from the documentation, statements, and views received during the
reconciliation process undertaken by Interior and Justice pursuant to Public Law 103-150 (1993), that the
Native Hawaiian people continue to maintain adistinct community and certain governmenta structuresand
they desireto increasetheir control over their own affairsand ingtitutions. Asametter of justice and equity,
this report recommends that the Native Hawaiian people should have sdf-determination over their own
afarswithin the framework of Federd law, as do Native American tribes. For generations, the United
States has recognized the rights and promoted the welfare of Native Hawaiians as an indigenous people
within our Nation through legidation, adminisirative action, and policy statements. To safeguard and
enhance Native Hawaiian sdf-determination over their lands, cultural resources, and internd affairs, the
Departments believe Congress should enact further legidation to clarify Native Hawaiians political status
and to create aframework for recognizing agovernment-to-government relationship with arepresentative
Native Hawaiian governing body. The determination of precisly how and whether a Native Hawaiian
governing body should be recognized is a task that Congress should undertake in consultation with the
Native Hawaiian people. Interior and Justice are ready to provide any appropriate ass stance to Congress
on these issues and will continue to work with the Native Hawaiian people to promote reconciliation and
respect for Native Hawaiian rights in accord with Public Law 103-150.
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Recommendation2. Thisreport recommendsthe establishment of an officein Interior to addressNative
Hawaiian issues, within the Office of the Assistant Secretary for Indian Affairs, following gpprova by the
Office of Management and Budget and with appropriate Congressiond notification.

Recommendation 3. This report recommendsthat the Department of Justice assign the Office of Tribal
Justice on an ongoing basis to maintain a didogue with the Native Hawaiian people on issues of mutud
concern and to continue to work cooperatively with Interior on these issues.

Recommendation 4. Thisreport recommendsthe crestion of aNative Hawaiian Advisory Commission
to consult with al bureauswithin Interior thet managelandin Hawai‘i regarding land management, resource,
and cultura issues affecting Native Hawaiians.

Recommendation5. Thepast history of United States-Native Hawaiian rel ationsreveal smany instances
inwhich the United States actionswerelessthan honorable. Native Hawaiians continueto suffer theeffects
of these actions, for which our Nation continuesto have mora responsibility. For justiceto be served, this
report recommends that the past wrongs suffered by the Native Hawaiian people should be addressed.
Case-by-case litigation would not be the most productive avenue for reconciliation. Insteed, the
Departments believe a more productive gpproach to reconciliation would be through more generd efforts
to promote the welfare of the Native Hawaiian people, respect their rights, and address the wrongs that
their community has suffered. While the Departments are not able a this time to recommend a precise
outline for these efforts, we believe that the Executive Branch, Congress, the State of Hawai‘i, and the
Native Hawaiian people must develop an appropriate process to ensure true reconciliation.

DISCLAIMERS

Asthis report notes, Congress has enacted programs specificaly for Native Hawaiians. Thisreport does
not addresswhether, asastatutory matter, Congress should amend Federa law to make Native Hawaiians
eligiblefor Federd programs that currently extend to Native American Indian tribes generdly.

While this report recommends Federa recognition of a Native Hawaiian governing body smilar to those
of Native American tribes, it is beyond the scope of this report to try to set forth in detail al the
ramifications of Federa recognition. Rether, the Departments believe thet, as part of the continuing
reconciliation process, it is best to continue to work with Congress and the Native Hawaiian people to
address these issues.

Asnoted inthisreport, under the United States Congtitution, Congress has established special government-
to-government relationships between the Federal Government and Indian tribes. Under theserelationships,
the Federal and Triba Governments have their respective rights and obligations (e.g., Federd trust
responshbilities). This report is intended to address only policy issues reating to Native Hawaiian sdlf-
determination within the framework of Federa law and does not address the full nature and extent of the
rights and obligations that Congress could consider in legidation to formally extend Federd recognition,
self-determination, and salf-governance to Native Hawaiians.
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This report does not address whether, in extending Federd recognition to Native Hawaiians, Congress
should address any generd or specific claims that Native Hawalians may potentially assert with respect to
the United States, the State of Hawaii, or other persons. Nor isit intended to create any right enforceable
or cause of action by or againg the United States, its agencies, officers, or any person.

This report is intended to apply in the domestic context in furtherance of the United States specid
relationship with American Indians, AlaskaNatives, and Native Hawaiians, and isnot intended to have any
implications for any right or duty under internationd law.
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INTRODUCTION

E hC#~ k~kou i kalamaké&pono
Let uslight the torch of justice and reconciliation

This report is an outgrowth of reconciliation meetings held in Hawaiti in December 1999. The purpose of
these meetings was to gather information on the status of the Native Hawaiian

¥ people and to begin a reconciliation dialogue between the United States Government and Native
Hawaiian people. The origin of the reconciliation process can be found in the Apology Resolution issued
by Congressand signed by President Clinton on November 23, 1993 that stated in part:

The Congress.. . . apologizes to Native Hawaiians on behdf of the people of the United
States for the overthrow of the Kingdom of Hawaiti on January 17, 1893 with the
participation of agents and citizens of the United States, and the deprivation of the rights
of Native Hawalians to sdf-determination;  expresses its commitment to acknowledge
the ramifications of the overthrow of the Kingdom of Hawaiti, in order to provide a
proper foundation for reconciliation between the United States and the Native Hawaiian
people; and urges the Presdent of the United States to adso acknowledge the
ramifications of the overthrow of the Kingdom of Hawai#i and to support reconciliation
efforts between the United States and the Native Hawaiian people.

(Pub. L. No. 103-150, 107 Stat. 1510 (1993)).

The time has comefor the United States Government and Native Hawaiiansto join handsto repair the past
and build abetter future, based upon righteousness and justice, and guided by the spirit of healing and aoha
to fulfill the god of recondliation.

This report first provides the Apology Resolution. This report goes on to describe the reconciliation
process to date and recommends certain steps the United States Government should take to continue
reconciliation between the United States and the Native Hawaiian people.

The plan of action is followed by a brief history of Hawaiti. The history of the relaionship between the
United States and the State of Hawaiti has been told many times. An overview of the key palitica

Y For the purposes of this report, Native Hawaiian means “any individual who is a descendant of the
aborigina people who, prior to 1778, occupied and exercised sovereignty in the area that now constitutes the
State of Hawaiti” as defined in the Apology Resolution. The Departments believe that Congress and Native
Hawaiians should address whether this definition is appropriate as a matter of law and policy. In the
Departments view, it would be preferable to empower the Native Hawaiian people to develop a
community membership rule, consstent with Federal law. Congress could then use Native Hawaiian
membership in place of current statutory definitions. Of course, the judtifiable expectations and rights of
native Hawaiians (as defined in the HHCA) under exigting law must be taken into consideration.
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developmentsleading up to the overthrow of 1893 and the annexation of 1898 can befound inthe Apology
Resolution. Thehistory included hereismeant to complement the A pology Resolution, and to servethe dua
gods of moving forward the reconciliation process and educating the American public a large of thehistory
of the Native Hawaiian people. Thishistory isin no way complete; the Departments encourage interested
readers to consult both the documents listed in the bibliography and the wedlth of other histories written
about Hawaiti. The history isfollowed by adiscusson of the current status of the Native Hawaiian people
and their culture as well as the issues of greatest concern to the Native Hawaiian people, including the
overthrow of the Monarchy and the resulting digposition and use of the Crown and Government Lands of

the Kingdom of Hawaiti.
2

Issued: August 23, 2000
Washington, D.C.

ZThe authorswould like to thank the following individual s for their assistancein preparing this report:
Addl Amos, TiaBlankenfield, Paul Chang, MeliaLane-Kamahele, Edward Keable, Karen Kelleher, Benton
Pang, Karen Sprecher Keating, Ed Thompson and Loretta Tuell.
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APOLOGY ACT

To acknowledgethe 100th anniversary of the January 17, 1893 overthrow of the Kingdom of Hawaiti, and
to offer an gpology to Native Hawaiians on behdf of the United States for the overthrow of the Kingdom
of Hawaiti.

Wheress, prior to the arrival of the first Europeansin 1778, the Native Hawaiian people lived in a highly
organized, sdf-sufficient, subsstent socid system based on communal land tenure with a sophisticated
language, culture, and religion;

Whereas, a unified monarchica government of the Hawaiian Idands was established in 1810 under
Kamehamehall, the first King of Hawait;

Whereas, from 1826 until 1893, the United Statesrecognized theindependence of theKingdom of Hawaiti,
extended full and complete diplomatic recognition to the Hawaiian Government, and entered into treaties
and conventions with the Hawaiian monarchs to govern commerce and navigation in 1826, 1842, 1849,
1875, and 1887;

Whereas, the Congregational Church (now known as the United Church of Christ), through its American
Board of Commissioners for Foreign Missions, sponsored and sent more than 100 missonaries to the
Kingdom of Hawaifi between 1820 and 1850;

Whereas, on January 14, 1893, John L. Stevens (heresfter referred to in this Resolution as the ‘ United
States Minigter’), the United States Minister assigned to the sovereign and independent Kingdom of
Hawaiti congpired with a smal group of non-Hawaiian residents of the Kingdom of Hawaiti, induding
citizens of the United States, to overthrow the indigenous and lawful Government of Hawaii;

Whereas, in pursuance of the conspiracy to overthrow the Government of Hawaiti, the United States
Minigter and the naval representatives of the United States caused armed naval forces of the United States
to invade the sovereign Hawaiian nation on January 16, 1893, and to position themsalves near theHawaiian
Government buildings and the #lolani Paace to intimidate Queen Liliuokaani and her Government;

Whereas, on the afternoon of January 17, 1893, aCommittee of Safety that represented the American and
European sugar planters, descendants of missionaries, and financiers deposed the Hawaiian monarchy and
proclaimed the establishment of a Provisond Government;

Whereas, the United States Minister thereupon extended diplomatic recognition to the Provisiond
Government that was formed by the conspiratorswithout the consent of the Native Hawaiian peopleor the
lawful Government of Hawaii and inviolation of treaties between the two nationsand of internationd law;
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Whereas, soon thereafter, when informed of the risk of bloodshed with resistance, Queen Lilifuokdani
issued the following statement yielding her authority to the United States Government rather than to the
Provisond Government:

“| Lilituokaani, by the Grace of God and under the Condtitution of the Hawaiian Kingdom, Queen,
do hereby solemnly protest againgt any and dl acts done against mysdf and the Condtitutiona
Government of the Hawaiian Kingdom by certain persons claiming to have established a Provisond
Government of and for this Kingdom.

“That | yield to the superior force of the United States of Americawhose Minister Plenipotentiary,
His Excdllency John L. Stevens, has caused United States troops to be landed at Honolulu and
declared that he would support the Provisona Government.

“Now to avoid any collision of armed forces, and perhapstheloss of life, | do thisunder protest and
impelled by sad forceyield my authority until such time asthe Government of the United States shall,
uponfactsbeing presented toit, undo theaction of itsrepresentatives and reinstate mein the authority
which | claim as the Condtitutiona Sovereign of the Hawaiian 1dands.”

Done at Honolulu this 17th day of January, A.D. 1893,

Whereas, without the active support and intervention by the United States diplomatic and military
representatives, the insurrection againgt the Government of Queen Lili#uokalani would havefailed for lack
of popular support and insufficient arms,

Wheress, on February 1, 1893, the United States Minister raised the American flag and proclaimed
Hawaiti to be a protectorate of the United States,

Wheresas, thereport of aPresidentialy established investigation conducted by former Congressman James
Blount into the events surrounding the insurrection and overthrow of January 17, 1893, concluded that the
United States diplomatic and military representatives had abused their authority and were responsible for
the change in government;

Whereas, as aresult of this investigation, the United States Minister to Hawaiti was recdled from his
diplomatic post and the military commander of the United States armed forces stationed in Hawaiii was
disciplined and forced to resign his commission;

Wheresas, in amessage to Congress on December 18, 1893, President Grover Cleveland reported fully
and accurately ontheillega actsof the conspirators, described such actsasan * act of war, committed with
the participation of adiplomeatic representative of the United States and without authority of Congress’, and
acknowledged that by such acts the government of a peaceful and friendly people was overthrown;
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Whereas, President Cleveland further concluded that a* substantia wrong hasthus been donewhich adue
regard for our nationa character as well as the rights of the injured people requires we should endeavor
to repair” and called for the restoration of the Hawaiian monarchy;

Whereas, the Provisond Government protested President Cleveland's cdl for the restoration of the
monarchy and continued to hold state power and pursue annexation to the United States;

Whereas, the Provisond Government successfully lobbied the Committee on Foreign Relations of the
Senate (heresfter referred to in this Resolution asthe* Committeg’) to conduct anew investigation into the
events surrounding the overthrow of the monarchy;

Whereas, the Committeeand itschai rman, Senator John M organ, conducted hearingsin Washington, D.C.,
from December 27, 1893, through February 26, 1894, in which members of the Provisond Government
judtified and condoned the actions of the United States Minister and recommended annexation of Hawait;
Wheress, dthough the Provisona Government was able to obscure the role of the United States in the
illegd overthrow of the Hawaiian monarchy, it was unableto raly the support from two-thirds of the Senate
needed to ratify atreaty of annexation;

Wheress, on July 4, 1894, the Provisona Government declared itsdlf to be the Republic of Hawait;

Whereas, on January 24, 1895, while imprisoned in #lolani Palace, Queen Lili#uokaani was forced by
representatives of the Republic of Hawaiti to officidly abdicate her throne;

Wheress, in the 1896 United States Presidentid eection, William McKinley replaced Grover Cleveland;

Whereas, on July 7, 1898, as a consequence of the Spanish-American War, President McKinley signed
the Newlands Joint Resolution that provided for the annexation of Hawait;

Whereas, through the Newlands Resol ution, the salf-declared Republic of Hawaiti ceded sovereignty over
the Hawaiian Idands to the United States;

Whereas, the Republic of Hawaiti also ceded 1,800,000 acres of crown, government and public lands of
the Kingdom of Hawaiti, without the consent of or compensation to the Native Hawaiian people of Hawaiti
or thelr sovereign governmern;

Whereas, the Congress, through the Newlands Resolution, ratified the cession, annexed Hawaiti as part
of the United States, and vested title to the lands in Hawaii in the United States,

Whereas, the Newlands Resol ution a so pecified that treati es exi sting between Hawaiti and foreign nations
were to immediately cease and be replaced by United States tresties with such nations;
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Wheresas, the Newlands Resolution effected the transaction between the Republic of Hawaiti and the
United States Government;

Whereas, the indigenous Hawaiian people never directly relinquished their clams to ther inherent
sovereignty as a people or over their nationa lands to the United States, either through their monarchy or
through a plebiscite or referendum;

Whereas, on April 30, 1900, President McKinley signed the Organic Act that provided agovernment for
the territory of Hawaiti and defined the politica structure and powers of the newly established Territorid
Government and its reationship to the United States,

Whereas, on August 21, 1959, Hawaii became the 50th State of the United States;

Whereas, the hedlth and well-being of the Native Hawaiian peopleisintringcally tied to their desp fedings
and attachment to the land;

Wheress, the long-range economic and socid changes in Hawaiti over the nineteenth and early twentieth
centuries have been devadtating to the popul ation and to the hedlth and well-being of the Hawaiian people;

Whereas, the Native Hawaiian people are determined to preserve, develop and transmit to future
generations their ancestrd territory, and their cultura identity in accordance with their own spiritua and
traditiond beliefs, customs, practices, language, and socid indtitutions;

Whereas, in order to promote racia harmony and cultura understanding, the Legidature of the State of
Hawaiti has determined that the year 1993 should serve Hawaiti as ayear of specid reflection ontherights
and dignities of the Native Hawaiians in the Hawaiian and the American societies;

Whereas, the Eighteenth General Synod of the United Church of Christ inrecognition of thedenomination's
historica complicity in theillega overthrow of the Kingdom of Hawaiti in 1893 directed the Office of the
Presdent of the United Church of Chrigt to offer a public gpology to the Native Hawaiian people and to
initiate the process of reconciliation between the United Church of Christ and the Native Hawalians, and

Wheress, it is proper and timely for the Congress on the occasion of the impending one hundredth
anniversary of the event, to acknowledge the historic sgnificance of theillegd overthrow of the Kingdom
of Hawaifi, to express its deep regret to the Native Hawaiian people, and to support the reconciliation
efforts of the State of Hawai#i and the United Church of Chrigt with Native Hawalians,

Now, therefore, beit

Resolved by the Senate and House of Representatives of the United States of America in Congress
assembled,
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SECTION 1. ACKNOWLEDGMENT AND APOLOGY.
The Congress--

(2) ontheoccasion of the 100th anniversary of theillega overthrow of the Kingdom of Hawaiti on
January 17, 1893, acknowledges the historical Sgnificance of this event which resulted in the suppresson
of the inherent sovereignty of the Native Hawaiian people;

(2) recognizes and commends efforts of reconciliation initiated by the State of Hawaiti and the
United Church of Chrigt with Native Hawaiians,

(3) apologizesto Native Hawaiians on behdf of the people of the United States for the overthrow
of the Kingdom of Hawaiti onJanuary 17, 1893 with the participation of agents and citizens of the United
States, and the deprivation of the rights of Native Hawaiians to self-determination;

(4) expresses its commitment to acknowledge the ramifications of the overthrow of the Kingdom
of Hawaiti, in order to provide a proper foundation for reconciliation between the United States and the
Native Hawaiian people; and

(5) urgesthe President of the United Statesto al so acknowledge the ramifications of the overthrow
of the Kingdom of Hawaiti and to support reconciliation efforts between the United States and the Neative
Hawaiian people.

SEC. 2. DEFINITIONS.

As used in this Joint Resolution, the term ‘Native Hawaian® means any individud who is a
descendent of the aborigina people who, prior to 1778, occupied and exercised sovereignty in the area
that now congtitutes the State of Hawaiti.

SEC. 3. DISCLAIMER.

Nothing inthis Joint Resolution isintended to serve asasettlement of any cdlams againg the United
States.

Approved November 23, 1993.
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THERECONCILIATION PROCESS

Inthe Apology Resolution, the United States Congress and the President committed themselvesto pursue
a “reconciliation” between the United States and the Native Hawalian people. The Apology Resolution
acknowledged the illegd overthrow of the Kingdom of Hawaiti and denid of rights of Native Hawaiians
to sdf-determination. The United States acknowledged the overthrow and its ramifications to provide a
proper foundation for reconciliation between the United States and the Native Hawaiian people. Further,
the United States has recognized that the native people of Hawaiti are a unique population based on thair
aborigina and indigenous presence in Hawaiti. See Exec. Order No. 13125, Sec. 10(b), June 8, 1999
(defining "Pacific Idander" to include the aborigind, indigenous, native people of Hawaiti). The State of
Hawaiti has dso committed itsdlf to amilar efforts of reconciliation. See 1997 Haw. Sess. Laws 329
(darifying legidétive intent that revenue from the Public Land Trugt is intended for OHA and not subject
to the requirements of section 10-13.5 or the Hawaii Revised Statutes); 1997 Haw. Sess. Laws 359
(providing that portionsof surplusland, renamed the K a ael oaCommunity Redevel opment District, be used
for commercid land to be managed by the Department of Hawaiian Home Lands).

Itisimportant to understand the background and purpose of the Apology Resolution. Itslegidative history
reflectstheimpedimentsand challengesfaced by Native Hawaiiansin desling with the Federa Governmen.
The Federd Government higtorically devel oped auniquerel ationship to Native Hawaians as an indigenous
people. Although specid legidation identified Native Hawaiians as an indigenous people, it was not until
1974 that Native Hawalians began to beincluded in legidation designed to benefit other indigenous peoples
like American Indians and Alaska Natives.

This experience served as the catalyst for the drafting and introduction of the Apology Resolution by
Senators Danidl K. Akakaand Daniel K. Inouye. The Apology Resolution wasintroduced atota of four
times during the span of three Congresses. Theorigina Apology Resolution, Senate Joint Resol ution 360,
wasintroduced in the 101t Congress. It offered an apology to Native Hawaiiansfor the 1893 overthrow
of the Kingdom of Hawai#i, and declared a trust relationship between the United States Government and
Native Hawaiians. The same resolution was re-introduced in the 102nd Congress. Both times, no action
was taken. In 1992, a new resolution, recognizing the centennia of the 1893 overthrow was introduced
to educate the American public and Congress on the history of United States involvement in the 1893
overthrow. Senate Joint Resolution 335 passed the Senate by voice vote. The House of Representatives
adjourned without considering theresolution intimefor the centennia of the 1893 overthrow. The Apology
Resolution was reintroduced in the 103rd Congress and passed the Senate by aroll call vote of 65 to 34.
The resolution subsequently passed the House of Representatives and was signed by President Clinton on
November 23, 1993.

The passage of the Apology Resolution has sparked a healthy debate about the political status of Native
Hawaiians and the legd issues surrounding the 1893 overthrow. The Apology Resolutionisviewed asthe
first sep in the hedling process. It is building new bridges towards efforts of reconciliation between the
United States and the Native Hawaiian people. Senator Akaka has stated that his goa for the Apology
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Resolutionwasto educate Congress and the American public on the overthrow of the Kingdom of Hawaiti,
provide for a continuing forum for discusson, and lay the foundation for reconciliation efforts between
Native Hawaiians and the Federd Government.

OnMarch 10, 1999, Senator Akakarequested Attorney General Janet Reno and Interior Secretary Bruce
Babbitt to designate officia s to address the reconciliation process as cdled for in the Apology Resolution.
Attorney Generd Janet Reno designated Mark Van Norman, Director, Office of Triba Justiceand Interior
Secretary Bruce Babbitt designated John Berry, Assistant Secretary, Policy, Management and Budget to
begin implementing reconciliation efforts as cdled for in the Apology Resolution.

InDecember 1999, Mark Van Norman and John Berry took animportant stepin thereconciliation process
with a series of gatewide meetings. Berry and Van Norman were joined by Loretta Tuell, Director of the
Office of American Indian Trust and representative of Kevin Gover, Assgtant Secretary for Indian Affairs,
Interior and Karen Sprecher Keating, Associate Solicitor for Genera Law, Interior. To begin the
reconciliation process, a private and solemn service was held at Maunaéaa, the Royd Mausoleum and
resting place of Queen Lilifuokaani, the last reigning Hawaiian Monarch. At the Royd Mausoleum, John
Berry gave this satement:

With profound respect to the memory of Queen Lilituokaani; with sncere gpology for the
role of the United States and itsministersin the dissolution of her thronewithout the consent
of the mgority of the people of Hawaiti; with genuine sorrow for the indignities thet this
great woman endured with grace; and, with gratitude for her love of peace and her many
contributions to this greet land, its people, and al of the people of the United States, we
place thishofokupu (gift) on behaf of the President and the people of the United States, to
honor her memory and spirit, and pay tribute to Hawaiti’s last sovereign, Queen
Lilizuokaani.

Following the service ashort satement was given at the Queen’ s statue in downtown Honolulu and formal
speeches were given by Hawaiti’ s Congressiond delegation, Lt. Governor Mazie Hirono, Berry, and Van
Norman at the Coronation Pavilion of the#lolani Palace.

In his speech, Senator Akaka declared that, “Reconciligtion was never intended to be unilaterally
determined by the Federa Government. Reconciliation isnot limited to one particular issue or anarrowly
defined process. Reconciliation, or hedling, involves amultitude of issues, the outcome of which will be
determined by the Native Hawaiian community.” John Berry stated, “The god of reconciliation is clear.
We must remove the past dams of injustice and build a better future for the Native Hawaiian people while
indilling alove of righteousnessin each of our hearts. We come with open minds, open ears, and open
hearts to pursue these tasks.”

Van Norman and Berry visted Native Hawaiian communities and held informa discussons on Ofahu,
Kauati, Maui, Hawaiti, L~neti, and Molokati. They aso met with representativesfrom Niihau, aprivately
ownedidand. Someof thestevistsincluded KeKulaN#ihauO Kekaha (Hawaiian Language Immersion
School on Kauati), Kauati Habitat for Humanity, Hui No Ke Ola Pono Hedth Center on Maui,
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N~wah§okaani#Cputu (the fird Hawaiian language immersion high school on the idand of Hawaiti), and
L~na#i Hawaiian Home Lands Ste.

The series of hearings culminated with two days of meetings attended by over 300 peopleat the East-West
Center on the campus of the University of Hawaiti at M~noa. The first day’s discussion topicsincluded
Native Hawaiian hedth, education, culture, economic development, land and natura resources, and
housing. Pandigsincluded members from Native Hawaiian organizations and other individuas. Public
input was heard following each pand discusson.

The second day was dedicated to a roundtable discussion on the process for reconciliation for Native
Hawaiians and the Federd Government. The focus of the roundtable discusson was three-fold: (1)
determining the critical issues confronting the Native Hawalian people, (2) determining the political
relationship between the United States and the Native Hawaiian people, and (3) determining the direction
the reconciliation process should take. The roundtable pandists included over sixty individuds, including
members of many Native Hawaiian organizations. Public input was heard at the end of the roundtable
discusson.

Berry and Van Norman listened to over forty hours of stlatements covering awide range of concernsinthe
Native Hawaiian community. Berry commented,

There is a greet ignorance on the mainland to the history of Hawai#i, to the history of the
sorry trestment of Native Hawaiians by the United States, and that needs to be el evated.
We need to be about educating Americans, because Americans are a justice-loving

people.

Statements on Reconciliation

During the two days of meetings a the Universty of Hawaiti at M~noa, more than 300 people attended
and gpproximately 100 statements were heard each day covering a wide range of issues (see Appendix
C for lig of paticipating individuas and organizations). In addition, 265 individuas and organizations
submitted statementsin the ensuing months (See Table 1). Many of these statements recommended certain
stepsthat would further the reconciliation process. Many of those who provided statements, including most
of themgjor Native Hawaiian organizations, expressed their belief that Federd recognition isthe necessary
next stepinthereconciliation process. 1naddition to Federal recognition, the statementsreflected theissues
and concerns described previoudy in this report and made numerous vauable recommendations to the
Federa Government that should be considered as the reconciliation process continues.

We could not include al of the written satementsin this Report, but al written statements received are an
officid part of the record (see Appendix D). Because of the Sze of Appendix D it will not be distributed
with every copy of the Report. However, complete copies of the written statements will be available for
public review at the locations indicated in Appendix A. The original copies will be held in Washington,
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D.C. To the extent possible, Interior aso has posted statements on the Department of the Interior’s
website at <www.doi.gov>.

Table 1. Written Reconciliation Statements received, by topic. Many individuals addressed more
than oneissue, so the countsbelow aregreater than thetotal number of written statementsreceived.

Topic Count Percentage
Sovereignty 75 29%
Nation-within-a-Nation 15 5.9%
Sdlf-Determination 43 16.9%
Anti-Reconciliation 18 7%
Hedlth 52 20.3%
Education 55 21.6%
Housing 43 16.9%
Land and Natural Resources 63 23.9%
Community and Economic Devel opment 47 19.2%

16



Draft Report

NATIVE HAWAIIAN RECONCILIATION PROCESS PLAN OF ACTION
FROM M AUKA TO M AKAI: THE RIVER OF JUSTICE M UST FLOW FREELY

Recommendation 1 - Federal Recognition

It is evident from the documentation, statements, and views received during the reconciliation
process undertaken by Interior and Justice pursuant to Public Law 103-150 (1993), that the
Native Hawaiian people continue to maintain a distinct community and certain governmenta
structures and they desire to increase their control over their own affairs and ingtitutions. As a
matter of justiceand equity, the Departments believethe Native Hawaiian people should have sdif-

determination over their own affairswithin the framework of Federd law, as do Native American
tribes. For generations, the United States has recognized the rights and promoted the welfare of
Native Hawaiians as an indigenous people within our Nation through legidation, administrative
action, and policy statements. To safeguard and enhance Native Hawaiian self-determination over
thar lands, cultura resources, and interna affairs, Congressshould enact further legidationto clarify
Native Hawalians politica status and to create a framework for recognizing a government-to-

government relationship with arepresentative Native Hawaiian governing body. Thedetermination
of precisely how and whether a Native Hawaiian governing body should be recognized is a task
that Congress should undertake in consultationswith Native Hawaiian people. Interior and Justice
are ready to provide any appropriate assi stance to Congress on these issues and will continue to
work with the Native Hawaiian peopleto promote reconciliation and respect for Native Hawaiian
rightsin accord with Public Law 103-150.

Far and away the greatest number of statements received concerned Native Hawaiians desire to have
greater control over their present lives and their destinies aswell asthelives and destinies of their children.
The Departments believe that these god's can be achieved through recognition by the United States of a
Native Hawaiian governing body smilar to Native American tribes. Because practica consderations
suggest that Federd legidation would be the best method for ensuring such recognition, the Departments
believe srongly that al concerned should focus ther energies on obtaining this legidative recognition
immediatdy. Onthispoint, the Departments note that the State of Hawaiti’ sLegidature hasrecently called
uponthe Federal Government to clarify the politica relationship between the United States and the Native
Hawaiian people. (H.C.R. No. 41 (2000)).

Because of therole of United States officersin the dissolution of the Native Hawaiian monarchy, many
people testified that the Federal Government should assist with the cregtion of aNative Hawaiian entity that

may apply for recognition.

The Departments believe that the reconciliation process highlights the importance of legidation that clearly
acknowledges:. (1) the Native Hawaiian people are an indigenous people with a distinct community who
may be dedt with pursuant to Congress plenary authority over Indian Affairs, (2) a framework for
recognition of a Native Hawalian governing body that will represent the Native Hawaiianpeople; and (3)
conggtent with Federa law, the Native Hawaiian people should be empowered to develop their own
membership rulefor community membership whichwhen effective should takethe place of existing Satutory
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definitions. Of course, the judtifiable expectations and rights of native Hawaiians (asdefined inthe HHCA)
under existing law must be taken into consideration.

The Departments note that the Executive Branch should not prescribe what form any new Native Hawaiian
governing body should take, provided that it is conastent with Federd law and protects the rights of its
individua members. This report notes the existence of the triba form that exists for Native Americansin
Alaska and the contiguous 48 states. In addition, Congress adopted a corporate form that exists for
Alaskan Nativesfor thelimited purposes of holding certain assets provided in settlement of land claimsand
to administer Federd programsin certain limited circumstances. Native Hawaiians and Congress should
determine the gppropriate modd.

Recommendation 2 - Office of Native Hawaiian Issues at I nterior

The Departments recommend the establishment of an officein Interior to address Native Hawaiian
issues, within the Office of the Assgtant Secretary for Indian Affairs, following gpprova by the
Office of Management and Budget and with appropriate Congressiond notification.

The Departments bdlieve that the reconciliation process should be ongoing, and permanency should be
achieved by the crestion of apermanent office on Native Hawaiian issues (NH Office) within Interior, with
experienced, permanent-career staff dedicated soldly toworking onissuesof concernto NativeHawaiians.
The needs of the Native Hawaiian people are complex and deserving of experienced staff dedicated to the
reconciliation process and promoting the welfare of the Native Hawaiian people.

An office staffed with professond and appropriate support staff dedicated soldy to addressing Native
Hawaiian issueswould insure that Interior can respond appropriately and in atimely manner to requests
for assstance by Native Hawaiians. The power of Congress and the Executive Branch to work with
indigenous peoples hastraditionaly been administered by the Secretary of the Interior, so the Departments
believe that the NH Office should be established within the Office of the Assistant Secretary for Indian
Affairs, and headed by aknowledgeable Federd officia whowill report directly to the Assstant Secretary.
Specific issues that the office might addressinclude:

A representative from the NH Office can work with the Hawaiian delegation, the State of Hawaiti
and Native Hawaiian organizationsto collect existing information and inventories of the Federa and
State lands that were formerly Ceded Lands, in order to expedite the findizing of an inventory of
such Ceded Lands. It has become apparent that substantial work has been done on what
condtituted the lands origindly taken over by the Provisonal Government in 1893, those ceded to
the United States in 1898 and those lands transferred to the State of Hawaiti in 1959, but no one
report can provide definitive answers with respect to al questions raised about such lands.

Itisthe Departments recommendation that apriority should be developed for thetransfer of future

aurplus Federa lands to the Native Hawaiian people in appropriate circumstances through
legidation. The NH Office will provide gppropriate assistance to Congress on thisissue,
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The NH Office will advise the Secretary on the implementation and coordination of Federd
programs as they affect Native Hawaiiansin al buresus of Interior.

The Secretary of the Interior will convene an Interior Working Group, conssting of the Interior
bureaus that are active in Hawaiti. The Working Group will be chaired by the NH Office.

The NH Officewill work closdy with the Interior bureausthat are active in Hawaiti and will ensure
that the bureaus seek input regularly from the Native Hawaiian Advisory Commission discussed
below to assure consistency in application of Interior’s policiesto al issues of concern to Native
Hawaiians. Effortsinclude continuing to rename geographic features on lands managed by Interior
bureaus with traditiond Hawaiian names.

Recommendation 3 - Assgnment of Office of Tribal Justice

The Departments recommend that the Department of Justice assign the Office of Triba Justiceon
an ongoing basis to maintain a didogue with the Native Hawaiian people on issues of mutua
concern and to continue to work cooperatively with Interior on these issues.

Recommendation 4 - Native Hawaiian Advisory Commission

The Departments recommend the creetion of aNative Hawaiian Advisory Commission to consult
with dl bureaus within Interior that manage land in Hawaiti regarding land management, resource,
and cultura issues affecting Native Hawaiians.

Over the years, Native Hawaiians have cdled for better consultation with Native Hawaiians regarding
matters that affect the culture, language, sacred sites and very lives of Native Hawaiians. During the
December meetings and hearings, numerous Native Hawaiians asked that Interior regularize input from
Native Hawaiians on such issues. Many people offered statements on the lack of sengtivity to, or
understanding of, Native Hawaiian culture onthe part of Federa agencies, which they believed is due to
the absence of a coherent policy for the protection of Native Hawaiian culturd Sites and the failure by
Federal agencies to consder the impacts of Federd or federdly asssted undertakings upon Native
Hawalianculturd Stes. Representatives of Interior’ s bureaus also indicated that a centralized resource for
conaultation would be hepful for them, so that such acommission would provide areadily available forum
for consultation.

Accordingly, this report recommends that the Secretary create a Native Hawaiian Advisory Commisson
(NHAC) for dl bureaus within Interior that manage land in Hawaiti regarding land management, resource,
and cultural issues affecting Native Hawaiians that will consst of Native Hawaiians appointed by the
Secretary of the Interior. The NHAC will advise the NH Office and Interior bureaus on issues affecting
Native Hawaiians on lands and waters managed by Interior's bureaus. The NHAC's advice and
recommendations will be consdered by each agency within the legad mandates applicable to such agency.
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Recommendation 5 - True Reconciliation

The Departments believe that the past history of United States-Native Hawaiian rdaionsreveds
many ingtances in which the United States actions were less than honorable. Native Hawaiians
continue to suffer the effects of these actions, for which our Nation continues to have mord
responghility. For justice to be served, past wrongs suffered by the Native Hawaiian people
should be addressed. Case-by-case litigation would not be the most productive avenue for
reconciliation. Instead, the Departments believe a more productive approach to reconciliation
would be through more generd efforts to promote the welfare of the Native Hawaiian people,
respect their rights, and address the wrongs that their community has suffered.  While the
Departments are not able at thistime to recommend a precise outline for these efforts, we believe
that the Executive Branch, Congress, the State of Hawaiti, and the Native Hawaiian people must
develop an appropriate process to ensure true reconciliation.
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A BRIEFHISTORY OF HAWA I
The Hawaiian People and the Kingdom of Hawai #i

The State of Hawaiti conssts of eight mgor idandsand 124 minor idands encompassing 4,112,955 acres
(State of Hawali DataBook, Hawali Department of Bus ness, Economic Development, and Tourism, table
5.08 (1998)). At thetime of the first documented European contact in 1778 by Captain James Cook, the
native people “lived in ahighly organized, salf-sufficient, subsstent socid system based on commund land
tenure with a sophisticated language, culture, and religion.” (Pub. L. No. 103-150, 107 Stat. 1510). The
idandswereruled by aclassof defied di#i or chiefswho were related to each other through intermarriage.
The chiefly genealogies traced their origin to the spiritua forces of nature who were honored as deities.
(David Md o, Motoldo Hawaiti: Hawaiian Antiquitiesat 1-9, 52-86 (1971) (hereafter Mal0)). The#ohana
or extended family was the primary socid unit for the mgority of the society. At the time of European
contact in 1778, control over theidandswasdivided among four high chiefs: High Chief Kaani#Cputiu, who
ruled Hawaiti idand; High Chief Kahekili, who ruled Maui, L~nei, and Kahotolawe; High Chief Kahahana,
who ruled Giaghu and Molokai; and High Chief K~#eo, who ruled Kauagi and Niihau (Samud M.
Kamakau, Ruling Chiefsof Hawaiti, Trandated by Mary Kawena Pukui at 78-92 (revised edition 1992)).
At that time, the population of the idandsis most commonly estimated at 400,000 to 800,000, but some
estimates place the population over 1,000,000. (Robert. C. Schmitt, Historical Statistics of Hawaii at xv-
xviii, Table 1.1 (1977) (hereafter Schmitt, Historica Statistics); Schmitt, Demographic Statisticsof Hawaii,
1778-1965 at 14-25, Table 6 (1968) (hereafter Schmitt, Demographic Statitics); David E. Stannard,
Before the Horror, (1989)).

Native Hawaiian Social System

Theidand nation which Captain Cook observedin 1778 and 1779 had an organized and stableland tenure
system under the stewardship of the chiefly rulers. The land tenure system provided that each High Chief
controlled the land within hisboundaries, which could consist of aregion onanidand, oneidand, or severd
idands. The High Chief would kegp some land for his own use and distribute the rest to Konohiki (lesser
ranking chiefs) loya to him. The Konohiki were adlocated ahupuata, a pie shaped parce of land, generally
contiguous with a valey, garting a two mountain ridges and widening as it reached the ocean. The
ahupuaia provided them access to al necessary resources, from fresh water and timber, to cultivatable
lands, fish ponds, and the ocean. The Konohiki would alocate stripsof land, callediili, to M akaé~inana (the
common people) that included accessto dl of these resources. The Konohiki were aso responsible for
organizing Makaé~inana for public works projects, including building roads, irrigation systems, and fish
ponds and protecting commund rights, including use of irrigation water and fishing rightsin the ocean. In
additiontoworking their own land, Makaé~inana provided labor services onthe chiefs' landsand provided
tribute to the chiefs, including food, bark cloth, and other household items. This commund, subs stence-
based society was marked by reciprocal obligation and support between the chiefs and people. When a
new High Chief came to power through war or inheritance, hewould claim and redistribute thelandsto his
loya Konohiki. It isimportant to note that thisregular redigtribution of land among the chiefs did not affect
the rights of Makaé~inana to use the lands, thus ensuring that M akaé~inana continued to cultivate land and
have stable access to resources. (Samuel M. Kamakau, Na Hana aka Pote Kahiko: The Works of the
People of Old. Trandated by Mary Kawena Pukui, Bernice P. Bishop Museum Specia Publication 61
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(1976); Samud M. Kamakau, KaPote Kahiko: ThePeopleof Old. Trandated by Mary KawenaPukui.
Bernice P. Bishop Museum Specia Publication 51 (1991); E. S. Craighill Handy and Elizabeth Green
Handy with Mary Kawena Pukui, Native Plantersin Old Hawaii, Their LifeLoreand Environment,
BerniceP. Bishop Museum Bulletin 233 at 1-67, 267-388 (1972); E.S. Craighill Handy and Mary Kawena
Pukui, The Polynesian Family System in Kau, Hawaiti (1958 reprint 1976); Mdo).

Shortly after European contact, Kamehameha | began to unite the idands into the Kingdom of Hawaiti,
conquering each of themagjor id andsexcept Kauaéi. All theidandswere united in 1810 when Kamehameha
| gained the alegiance of Kaumuditi, High Chief of Kauaéi and Nitihau. In addition, beginning shortly after
Cook’s arrival at the idands, Western trading ships stopped regularly to trade for food, water, and other
supplies to support the increasing trans-Peacific trade and whaling industry. Americans and Europeans
began settling on the idands and Kamehameha | and his chiefs aswdl aslater Kings, granted significant
amounts of land to foreigners. Landswere granted in amanner congistent with the land tenure system, that
is, with the understanding that the lands would be returned upon degth of the chief for redistribution by the
new chief and that the rights of Makai~inana to use the resources of the land were not impaired.

| nternational Relations

Duringthe 1800s, the Kingdom of Hawaiti was recognized by many nations asasovereign and independent
nation. Asanation, it Sgned treeties with over fifteen other nations, mostly those European countries with
a presence in the Pacific, including England in 1836. On December 23, 1826, the United States Signed a
treaty of friendship, commerce, and navigation with the Kingdom of Hawaiti and in 1849 the United States
sgned and ratified another Friendship Treaty dedling with friendship, commerce, and navigation. The 1849
Friendship Treety had an initid life of ten years with extensons that alowed either party to extinguish the
treaty with oneyear’ snotice. In addition, the 1875 Reciprocity Treaty between the United States and the
Kingdom of Hawaiti provided for sde of duty-free goodsin both directions. The Reciprocity Tresty was
renewed and revised to cede exclusive use of Pearl Harbor to the United States in 1887. These tregties
weredill in effect when the Hawaiian Monarchy was overthrown. (AffairsinHawaii, H.R. Exec. Doc. No.
1, 53rd Cong., 3d Sess. (1894) (hereafter H.R. Exec. Doc. No. 1 (1894)); Raph S. Kuykendall, The
HawaiianKingdom, Volumel, 1778 - 1854, Foundation and Transformation (1938 reprint 1980); Ralph
S. Kuykenddl, The Hawaiian Kingdom, Volume I, 1854 - 1874, Twenty Critica Y ears (1953 reprint
1966); RalphS. Kuykendall, The Hawaiian Kingdom, Volumelll, 1874 - 1893, The Kaakaua Dynasty
(1967) (hereafter Kuykendal, Volumell1l))

The United States clearly viewed the Kingdom of Hawaiti as an independent nation as evidenced by the
negoatiation and signing of severd tresties, including those described above. However, the United States
aso viewed Hawaiti asimportant to its needs. The Tyler Doctrine of 1842 had the effect of gpplying the
Monroe Doctrine to Hawaifi, Sating:

Consdering, therefore, that the United States possesses so very large a share of the
intercourse with those idands, it is deemed not unfit to make the declaration that their
Government seeks nevertheless no peculiar advantages, no exclusive control over the
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Hawaiian Government, but is content with itsindependent existence, and anxioudy wishes
for its security and prosperity. Itsforbearancein thisrespect, under the circumstances of
the very large intercourse of their citizens with the idands, would judtify the Government,
should events hereafter raise, to require it, in making a decided remonstrance againgt the
adoption of an opposite policy by any other power.

(H.R. Exec. Doc. No. 1 at 39-41 (1894)).

Asearly as the 1840s, the United States Navy had identified Pearl Harbor and other Sites on Hawaiti as
important to the defense of United States interests (Sylvester Stevens, American Expansion in Hawali
1842-1898 at 1-23 (1968) (hereafter Stevens); Native Hawaiians Study Commission, Report on the
Culture, Needs and Concerns of Native Hawaiians at 36 (1983) (hereafter Native Hawaiians Study
Commission Report); H.R. Exec. Doc. No. 1 (1894)). Military interest in Hawaiti increased over the
following fifty years as European presence and trade opportunities grew in the Pecific.

Transformation of the Native Hawaiian Land System

Between 1820 and 1850, significant changesin the land tenure system occurred in pardld with dilution of
other aspects of the indigenous culture and disease epidemics that wiped out more than two-thirds of the
naive population (Schmitt, Demographic Statistics at 46-74, Tables 6, 8, 10, 16; Schmitt, Historical
Satigticsat xv-xviii, Tables1.1 & 1.12). Pressureto changetheland tenure system came from Americans
and Europeans who wanted stable land ownership to permit long-term leasing and outright land ownership
for large-scde agriculturd ventures. (Lilikala Kametdeihiwa, Native Land and Foreign Desires. Pehea L~
E Pono Ai? at 169-225 (1992) (hereafter Kametdeihiwa)). Despite these pressures and because of the
importance of theland to Native Hawaiian culture and society, the laws passed by the Kingdom of Hawaiti
protected thetraditiond rights of the common peopleto usethelands. Theselawslargdy remained in effect
even after the overthrow of the Kingdom of Hawaii.

Firg, the Law of 1825 was adopted alowing hereditary succession and allowing Konohiki to retain land
after the deeth of the King. The Law of 1825 was followed by the Declaration of Rights in 1839 that
protected tenantsrights so “dl the people, together with their lands, their building lots, and dl their property
... hothing whatever shal betaken from any individua, except by express provison of thelaws.” (Native
Hawaiian Rights Handbook at 5 (Melody KapilialohaMacKenzie, ed. 1991) (hereafter Native Hawaiian
Rights Handbook)). The Constitution of 1840 codified that the land bel onged to the chiefsand the people
subject to the King's management, converted the absolute monarchy into a condtitutiona monarchy, and
provided for aHouse of Nobles chosen by the King, a popularly eected House of Representatives, and
a Supreme Court. (Native Hawaiian Rights Handbook at 150). Further, an 1841 amendment to the
Condtitution provided the governors of the idands with the authority to enter into fifty year leases with
foreigners. (Native Hawaiian Rights Handbook &t 6).

From 1845 through 1848, the final steps toward a private land ownership system were taken through Ka
Mahde (land divison). Starting in 1845, a Board of Land Commissioners worked to determine how to
divide the land among the King, Chiefs, and Makai~inana. (Principles Adopted by the Board of
Commissionersto Quiet Land Titlesintheir Adjudication of Claims Presented to them, Laws of Hawaii 81
(1847, reprinted in 2 Revised Laws of Hawaii 2121 (1925))). By 1848, titleto thelandshad been clarified
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and the Chiefs were granted 1,619,000 acres, Kamehameha 111 was granted 984,000 acres (called the
King'sLandsand later the Crown Lands), and the Government was granted 1,523,000 acres (henceforth
cdled the Government Lands). (J.J. Chinen, The Great Mahdle: Hawaii’ s Land Divisonof 1848 (1978)
(hereafter Chinen); Nell M. Levy, Native Hawaiian Land Rights 63 Cal. L. Rev. 848 at 856 (1975)
(ating Kdly) (heresfter Levy)). All landswere granted subject to therights of the tenants, in acontinuation
of the trust concept inherent in the traditiond land tenure system.

The Kuleana Act of 1850 provided that Makaé~inana could go before the Land Commission to clam their
lands and recelve aroyd patent. Dueto avariety of reasons, including alack of understanding of the law
and lack of familiarity with private land rights, prior movement of large numbers of Native Hawaiians off
the land and into urban aress, legd limitation of dam rights to only those lands being actively cultivated,
lack of adequate notice to peopleliving in rura aress, requirementsto pay for a survey of the land clam,
atime limit of four years provided for Makai~inanato clam lands, and fear of the chiefs reactions, most
M akaé~inananever clamedther shareof theland. (Kametdehiwaat 296-298; TheodoreMorgan, Hawali
A Century of Economic Change: 1778 - 1876 at 137 (1948) (hereafter Morgan)). When the find land
grants were made under the Kuleana Act of 1850, only 8,205 M akaé~inana received 28,600 acres or 0.8
percent of dl of the lands of Hawaiti. Although dl of the 29,221 adult maes in Hawaiti in 1850 were
eligible to make land clams, only 29 percent received land while 71 percent remained landless. (Levy a
856; Native Hawaiian Rights Handbook at 7). For example, in Puna, Hawaiti only nineteen awardswere
made, fifteen to chiefs and four to Makaé~inana, athough in 1858, 894 men paid taxes, many of whom
would have been digible to receive lands. (Jon Matsuoka, Davianna FCmaikali McGregor, Luciano
Minerbi, Pudani Kanahele, Marion Kelly, and Noenoe Barney-Campbell, Native Hawaiian Ethnographic
Study for the Hawaiti Geothermal Project Proposed for Puna and Southeast Maui at 47-53 (1996)).

The intent of KaMahee and the various laws was to increase land tenure stability while ensuring thet the
common peopl e retained access to the lands and their rights were protected. However, KaMaheefailed
to produce the resultsinitidly intended. Seventy-one percent of Native Hawaiian males were | eft landless
and thousands of acres of the chief’ s lands were sold to foreigners. Asaresult, many Native Hawaiians
were displaced from the land and cut off from their means of securing alivelihood. In order to feed, clothe
and shelter their families, landless Hawaiians were forced to seek wage-earning jobs. Moreover in 1850,
after the enactment of the Kuleana Act, new taxes were impaosed upon the common Hawaiians - akuleana
land tax; a$2 school tax for males, a 50-cent horse tax, a 25-cent mule tax, and a $1 dog tax. To pay
these taxes, the common Hawaiian had to enter into the market economy by sdlling the produce of hisland
or by laboring for awage. Many Native Hawaiians |abored in the plantations as well as on ranches and
in small enterprises such as gathering pulu (tree fern down) and pepeiao (fungus), coffeegrowing and salt
productionfor export. (William Goodal e, The Hawaiian as Unskilled Laborer, in Hawaian Almanac and
Annual 183 (1914); Morgan a 96-194)).

In 1850, an Act “to abolish the disabilities of dliensto acquire and convey landsin fee smple’ was passed
that alowed any resident, regardless of citizenship, to own and convey lands. Thefind stepin the process
of setting up private property in Hawaiti was the auctioning off of Government Landsfrom 1850 to 1860.
Of the lands that were auctioned off, 64 percent were sold to foreign settlers while only 36 percent were
sold to Native Hawaiians (Davianna PCmaikati McGregor, An Introduction to the Hoa#~ina and Their
Rights 30 Hawaiian Journd of History 1 (1996); Andrew Lind, An Idand Community: Ecologica
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Successon in Hawaii at 51, (1968)). The alienation of Hawaiian land to foreigners proceeded rapidly. By
1862, 75 percent of dl theland on O#ahu was owned or controlled by foreigners except at Waiduawhere
foreigners controlled hdf of the land (William F. Blackman, The Making of Hawaii: A Study in Socid
Evolution at 161 (1977)). In addition, the potentia for land movement from Native Hawaiian to foreign
hands was increased by the passage of the Adverse Possession Law in 1870. Under this law, one could
acquire property owned by another if one occupied the land for a statutory length of time in avisible,
notorious, continuous, exclusive, and hogtile manner and paid the property tax. In 1871, the statutory time
was set at twenty years, but was shortened to ten years in 1898 under the Republic of Hawaiti and
remained at ten years until 1973. (Native Hawaiian Rights Handbook at 116).

Two court cases paved the way for Native Hawaiians to lose control of the King's Lands when the
Monarchy was overthrown. In 1865, the King' s Lands were declared Crown Lands, meaning that control
of the lands passed to the Monarch as head of the government and not to theindividual. (Native Hawaiian
Rights Handbook at 10; Estate of KamehamehalV, 2 Haw. 715 (1864)). In 1882, the Hawaiti Supreme
Court reaffirmed that the Crown Landswere not the persona property of theruler, but the property of the
indtitution of the Monarchy and that these lands could not be sold or dienated. (6 Hawaiian Reports 446-
447, 457-460, Lawsat 11-12 (1882)). Asaresult of theserulings, when the Monarchy was overthrown,
the Crown Lands came under the control of the Provisional Government rather than remaining under the
control of the Native Hawaiians or the Queen.

The dienation of Native Hawaiians from the land can be seen in the census of 1890:

By 1890 Native Hawaiians numbered but 41,000 out of a tota population of nearly
90,000. Dedlining in numbers and forced into an inferior pogtion in the [abor system, the
natives devoted themsalves to agriculture onasmal scae, fishing, and maritime activities.
Thar smdl holdings, however, were of little Sgnificancein the new economic dispensation.
While in 1890, 3,271 natives out of atotd of 4,695 landholdersheld real estate, thiswas
but a meager portion of the vauable land in Hawaiti.

(Stevens at 45). Inaddition, Native Hawaiian lands upon which taxeswere collected represented 257,457
acres while non-Hawaiians controlled 1,052,492 acres. (Stevens at 45-46). By 1898, the Government
and Crown Lands had been reduced from approximately 2,400,000 acres to gpproximately 1,800,000
acres. Themgority of the 600,000 acres had passed into the hands of non-Native Hawaiians.

Hawaiian Political Economy

Ingaining significant amounts of land, the American and European res dents sought to devel op the economy
of Hawaiti, ultimately through sugar cane. Theinitid simulusfor the sugar industry wasthe Civil War, when
the North, cut off from its supply of southern sugar, opened as a market for Hawaiti. The United States
provided theonly profitablemarket for Hawaiian sugar. However, United Statesprotectivetariffs, imposed
to protect southern sugar producers at the end of the Civil War, made it difficult for Hawaii’s sugar
growers to compete.
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By 1875, King Kal~kaua and the United States Congress had agreed upon a reciproca trade treaty,
mentioned previoudy, which dlowed duty-freetradein both directions, lifting the tariff on Hawaiian sugar.
However, when the treaty expired, the United States Congress was reluctant to renew the treaty without
being granted exclusve use of Pearl Harbor. King Ka~kaua refused to surrender sovereign control over
Pearl Harbor. The American and European sugar planters and businessinterests decided to exert greater
control over the Monarchy in order to protect the sugar industry. To that end, they formed the Hawaiian
League and forced King Ka~kaua to accept the Congtitution of 1887, also known as the “Bayonet
Condtitution”. The Bayonet Congtitution was so named becausethe Hawaiian League had at their disposal
the Honolulu Rifles, andl-Caucas an 500-man militiawhilethe M onarchy had no comparablemilitary force.

The Bayonet Congtitution made the Monarchy ceremonial, put executive powers under the control of the
cabinet, put military powersunder legidative control, and provided for the € ection of the House of Nobles.
Hawaiian League members assumed the cabinet postions, effectively giving them control of the executive
branch of government. In addition, voting rights were extended to dl American and European maeswho
would swear an oath of dlegiance to the new Bayonet Congtitution regardless of citizenship; voting was
limited to those who could read and write Hawaiian or a European language; and Asian residents were
disenfranchised. In addition, qualifications required voters for the House of Representatives to have paid
taxesin full and votersfor the House of Noblesto have a debt-free property value of $3,000 or an annud
income of $600. Although theliteracy rate among Native Hawaiians was exceptiondly high (many Native
Hawaiian sources of the time report over 90 percent and the Blount report estimated nearly 70 percent),
the new property requirements resulted in most Native Hawaiians being excluded from voting for the
elected House of Nobles and gave the Hawaiian League practica control of the legidative aswell asthe
executive branch of government. Once in control of the government, the Hawaiian League completed
negotiations on the Reciprocity Treaty of 1887 which ceded exclusive use of Pearl Harbor to the United
States. (Merze Tate, The United States and the Hawaiian Kingdom: A Politica History (1965);
Kuykenddl, Volume 111; Native Hawaiian Rights Handbook at 9; Native Hawaiians Study Commisson
Report at 43).

Overthrow, Annexation and Territorial Period

In 1891, shortly after the Bayonet Congtitution, King Kal~kaua died and his sister, Princess Lilituokaani
came to power. Queen Lili#uokaani requested the resignation of the Sitting Cabinet members, stating the
Condtitution permitted her to do so. The Cabinet members refused to resign, dlaiming only the legidature
could remove them, and asked the Hawaiti Supreme Court Justicesto rule on whether the Queen had the
authority to remove them. The Court held that the Queen was within her rights to request the resignation
of the Cabinet members. The Queen immediately replaced the members of the Cabinet. Queen
Lilituokaani was a so openly opposed to the Bayonet Constitution and began to devel op anew condtitution
that would return control of the government to the Monarchy and Native Hawaiians. In the United States,
Congress enacted the McKinley Tariff Act of 1891, providing a subsidy to American sugar growers and
placing the Hawaiian sugar industry at a severe disadvantage.

Due to these actions, both in Hawaii and in the United States, the American and European residents

formed the “ Committee of Public Safety” in January 1892 that aimed to gain full control of the government.
The Committee expected that they would receive asympathetic hearing by the United States Government.
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By the 1890s there was growing support in the United States Government and military for the idea of
annexing the Hawaiian Idands. In May 1892, as the Committee of Public Safety began to move towards
the overthrow of the Hawaiian M onarchy, the Committee sent L orrin Thurston to Washington to determine
the views of Presdent Harrison. Harrison and Secretary of State James Blaine were advocates of
annexation. Thurston reported back that Secretary of the Navy Tracy said, “ The President . . . authorizes
me to say to you that if conditions on Hawaii compe you to act as you have indicated, and you come to
Washingtonwith an annexation propasition, you will find an exceedingly sympathetic adminigtration here.”
(Lorrin Thurston, Memoirs of the Hawaiian Revolution 231-232 (1936); William Adam Russ, The
Hawaiian Revolution(1893-18%4) (1992) (hereafter Russ); Tom Coffman, Nation Within: The Story of
Americal s Annexation of the Nation of Hawaiti (1998) (heresfter Coffman)).

In the span of a month, from mid-January to mid-February 1893, the Committee of Public Safety
succeeded in overthrowing the Monarchy, gaining control of the government, receiving support from the
United States diplomatic representative, and formulating withthe Harrison Administration and forwarding
to Congressan annexation treaty. (Russ, Coffman; Native Hawaiians Study Commission Report at 65-66).

. On January 14, 1893, the Queen announced her intention to abrogate the 1897 “Bayonet
Condtitution” and sign a new Congtitution in response to a petition submitted by two-thirds of
the registered voters.

. On January 15, 1893, the Committee of Public Safety voted for annexation by the United
States and the same day made arequest to United States Minister John Stevensfor protection.

. On January 16, 1893, United States Minister Stevens ordered the United States Marines to
land inHonolulu and to position themseal ves near the Kingdom of Hawaiti government buildings,
ostensibly to protect American citizens and property.

. OnJanuary 17, 1893, the Committee of Public Safety took control of the government building,
declared an end to the Monarchy, and proclaimed the existence of aProvisona Government.
United States Minister Stevens immediately recognized the Provisona Government, resulting
in Queen Lili#uokaani declaring that she was rdlinquishing authority to the “superior force of
the United States of America’ (she specificaly did not recognize the Provisond Government)
until such time as the United States shdl “undo the action of its representatives and reindtate
me in the authority which | daim as the congtitutiona sovereign of the Hawaiian Idands”

. On February 1, 1893, United States Minister Stevens went on to put the Provisiona
Government under the protection of the United States by raising the United States flag.

. By February 15, 1893, the Provisona Government had forwarded a treaty of annexation to
the United States Government that President Harri son submitted for consideration to Congress.

The plans of the Provisionad Government were delayed however, because Grover Cleveland had recently
been elected and was suspicious of both the methods used by the Committee of Public Safety and the
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involvement of the United States Minister. He withdrew the treaty from consideration by Congress and
instead sent former Congressman James Blount to Hawaiti to investigate the overthrow and the actions of
the United States Government representative. The Blount report repudiated the actions of United States
Miniser Stevens and the United States Marines who supported the overthrow of the Monarchy. Asa
result, President Cleveland reported to Congressthat the government of apeaceful and friendly peoplewas
overthrown by the acts of a representative of the United States and he called for Congressto restore the
Monarchy. President Cleveland stated, “by an act of war committed with the participation of adiplomatic
representative of the United States and without the authority of Congress, the Government of afeeble but
friendly and confiding people has been overthrown. A substantial wrong has thus been done which adue
regard for our nationa character as well as the rights of the injured people requires we should endeavor
torepair.” (Intervention of United States Government in Affairs of Foreign Friendly Governments, H.R.
Rpt. No. 243, 53rd Cong., 2d Sess. at 14 (1893)).

I nan attempt to act on theserecommendeations, Secretary of StateW. Q. Greshaminstructed United States
Minigter to Hawaiti Willis, to convey the pogition of the Cleveland adminigtration to Queen Lili#uokaani with
the condition that she grant full amnesty to dl who participated in the overthrow. Williswasingtructed to
inform the Provisona Government of President Cleveland's intent and to arrange for the Provisiona
Government to relinquish condtitutiona authority to the Queen. The Provisond Government refused to
surrender their authority and restore the Queen to her throne. President Cleveland did not desire, nor did
he have the support of Congress, to engage United States military forces to declare war againgt the
American citizens who controlled the Provisona Government. Moreover, the United States Senate
Foreign Relations Committee conducted hearings in Washington D.C. from December 27, 1893 through
February 26, 1894 and issued areport referred to asthe Morgan Report that refuted the Blount report and
exonerated United StatesMinister Stevensand the United StatesMarines of any wrongdoing or illegd acts.
(Senate Committee on Foreign Relations. Report from the Committee on Foreign Relationsand A ppendix
in Relation to the Hawaiian Idands, February 26, 1894, S. Rpt No. 227, S. Exec. Doc. No. 13, 53rd
Cong., 2d Sess. (1894) (also known as the Morgan Report); Senate Committee on Foreign Relations,
Hawalian Idands. Report of the Committee on Foreign Rdations With Accompanying Testimony and
Executive Documents Transmitted to Congressfrom January 1, 1893 to March 19, 1894, Volumes| and
I1, (1894); Stevens at 264-267).

In Hawaiti, the Provisona Government continued to strengthen its position by forming the Republic of
Hawaiti on July 4, 1894, naming Sanford Dole as Presdent, and writing a new Condtitution. The
Condtitution was Smilar to the Bayonet Condtitution that limited the ability of Native Hawaiians to vote
through property qudification requirements but also required dl Native Hawaiians to swear an oath of
adlegiance to the new Conditution. Many Native Hawaiians refused to swear alegiance to a Congtitution
written by those who had overthrown the elected government of Hawaiti. (NoeNoe K. Silva, K~naka
Maoli Resistance to Annexation, #Eiwi: A Native Hawaiian Journa v.1 (December 1998)).

Queen Lilituokaani continued attempits to restore the Monarchy, including lobbying the United States
Government. 1n 1895, an unsuccessful insurrection was mounted by supportersof the Queenin an attempt
to restore the Monarchy. As aresult of the insurrection, Queen Lilifuokaani was arrested for misprison
of treason (knowledge of atreasonous act) and while under house arrest formally abdicated and renounced
her claim to the throne. Shelater wrote,
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Itisaruleof common law that the acts of any person deprived of civil rights have no force
nor weight, either at law or in equity; and that was my Stuation. Although it was written
in the document that it was my free act and deed, circumstances prove thet it was not; it
had been impressed upon methat only by itsexecution could the lives of those dear to me,
those beloved by the people of Hawali, be saved, and the shedding of blood be averted.
(Lili#uokaani, Hawaii’ s Story by Hawaii’s Queen at 276 (1898, reprint 1977) (hereafter
Lilituokaani)).

Another sgnificant action that caused further degradation in the Native Hawaiian culturewastheredtriction
of the use of the Hawaiian language in schools. 1n 1896, the Republic of Hawaiti mandated the use of
English in public education, resulting in children and teachers being forbidden to spesk the Hawaiian
language on school campuses. Native Hawaiianstell of being punished as children for spesking Hawaiian
and of teachers going to homes and discouraging the use of Hawaiian. Theultimate result of these policies
was the near extinction of the Hawalian language and with it a strong ord tradition, a key component of
the Native Hawaiian culturd framework. The redtriction against the use of Hawaiian in the schools
remained in place until 1986 when the teaching and use of Hawalian was once again permitted in public
schools. (Haw. Rev. Stat. 8 298-2). By 1987, the Honolulu Magazine wrote that there were only 2,000
native speakers of Hawaiian. Mogt werein their 60s and 70s and only 30 were under 5yearsold. (John
Heckathorn, Ua Hiki Anel Ke Ola Ka #Elelo Hawai#i? Can Hawaiian Language Survive, Honolulu
Magazine 21:10 (April 1987)).

Withthe dection of Presdent McKinley in 1896, the pro-annexation forces gained strength. The Republic
of Hawaiti continued to push for annexation athough many Native Hawaiianswere opposed. In September
1897, the Petition againgt the Annexation of Hawaii Submitted tothe U.S. Senatein 1897 by theHawaiian
Petriotic League of the Hawaiian Idands’, expressed the views of Native Hawaiians. The petition, Ssgned
by 21,169 people (more than half of the Native Hawaiian population) from Kaua#i, Maui, Hawaiti,
Molokati, O#ahu, L~nafi, and Kahotolawe provides evidence that Native Hawaians were agangt
annexation and wanted independence under a Monarchy. (Lilia K. Aholo, Memorid of LiliaK. Aholo:
Secretary-in-Chief of the Women's Patriotic League of the Hawaiian 1dands and 10,890 Other Native
Hawaiian\Women Remondtrating Against the Annexation of the Hawaiian |dandsto the United States, 55th
Cong., 2d Sess.1897. Nationa Archives Record Group 46/Box 116; Nalani Minton, K &#8: the Hui Aloha
#¥inaAnti-Annexation Petitions, 1897-1898, compiled by Naani Minton & Noenoe Silva(1998); Petition
Againg the Annexation of Hawaii Submitted to the U.S. Senate by the Hawaiian Patriotic League of the
Hawaiianldands(1897) microfilmed on NAIL Microfilm Publications, Microfilm D No. M 1897 (Nationa
Archives)).

Conggent with the wishes expressed by Native Hawalians, the Treety of Annexation failed to pass the
United States Senate by atwo-thirds mgjority vote. However, by 1898, with the outbreak of the Spanish-

American War in both the Pacific and Caribbean, the Newlands Joint Resolution of Annexation
(Annexation Resolution) was offered by the pro-annexation forces and passed by asmple mgority of the
United States Senate and House of Representatives, thus becoming the instrument used to effect the
annexation of the Republic of Hawaiti. The conditutiondity of the use of a Joint Resolution in lieu of a
Treaty to annex Hawai#i was a contentious issue at the time. Pro-annexation groups claimed that the
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acquisitionof Texasthrough a Joint Resol ution provided the necessary basisfor asmilar action on Hawaii.
However, the resdents of Texas had clearly stated through a plebiscite that they supported annexation.
(Native Hawaiians Study Commission Report at 102-106). Thiswasclearly not the casein Hawaiti, where
no public votewastaken and the petition against annexation provides evidencethat many Native Hawaiians
would have voted againgt annexation if provided the opportunity to do so. (Russ; Coffman).

The Ceded Public Lands Trust

As part of the Annexation Resolution, the Republic of Hawaiti (without the support of Native Hawaiians)
ceded sovereignty of the idands and conveyed absolute title to dl Government and Crown Lands
(henceforth called the Ceded Lands), generally estimated at 1,750,000 - 1,800,000 acres

¥ to the United States. The Apology Resolution describes these actions,

Whereas the Newlands [Annexation] Resolution effected the transaction between the
Republic of Hawaiti and the United States Government. Whereasthe indigenousHawaiian
people never directly rdinquished their claimsto their inherent sovereignty as a people or
over their nationa lands to the United States, either through their Monarchy or through a
plebiscite or referendum.

(Pub. L. No. 103-150, 107 Stat. 1510). The Annexation Resolution required that al revenue from
proceeds of the Ceded Lands (previoudy the Crown and Government Lands), except that used or
occupied for civil, military, or naval purposes of the United States or for local government use, be used
soldy for the benefit of the inhabitants of the Hawaiian Idands for educationd and other public purposes.
(Native Hawaiian Rights Handbook at 15; Native Hawaiians Study Commission Report at 105).

An exception in the Annexation Resolution alowed the remova of lands from the Ceded Lands Trust for
government use, resullting in significant loss of land and income from the Ceded Lands Trust over theyears.
In 1899 President McKinley issued the first of severad Executive Orders setting asde 15,000 acres of
Otahu's public lands for military use. In 1908, the United States began to develop Puuloa into Pearl
Harbor - dredging the channel, constructing a dry dock, barracks, warehouses, an ammunition depot, a
submarine base, aradio center, and ahospital. By 1930, the harbor was a mgor industrid base for the
sarvicing of the United States Pecific Fleet. At the sametime, the United States Army established bases

¥The figure of 1,800,000 acresin the Apology Resolution is based on the acreage of the Government
and Crown Lands at Ka Mahele and takes into account land transactions related to these lands, 1848-1898.
Estimates that place the amount of Ceded Lands at approximately 2,000,000 acres are inclusive of emerged
and submerged lands of the Northwestern Hawaiian Idands totaling 254,418.10 acres. These idands and
submerged lands were claimed by the Kingdom of Hawaiti after KaMahele. The agent of public lands for
the Republic of Hawaiti, J. F. Brown, submitted a report to the United States Senate, dated December 12,
1899, that outlined land transactions related to Crown and Government Lands from the 1848 Mahel e through
December 1899 and identified 1,751,400 acresin 1899. Based on thisinformation, itislikely that the Republic
of Hawaiti ceded to the United States 1,751,400 acres of Crown and Government Lands on the mgjor
Hawaiian Idands and an additional 254,418.10 acres of emerged and submerged lands in the Northwestern
Hawaiian Islands.
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on the Ceded Lands under its control at Lé#ahi (Diamond Head) for Fort Ruger; at Waikgk§ for Fort
DeRussy; at Kdihi for Fort Shafter; and in Wahiaw~ and the Waitanae mountainsfor Scholfield Barracks.

On occas on landswere withdrawn from the Ceded Lands Trust for more dtruistic reasons. For example,
the sacred buria ground of the Kamehameha Chiefs a Maunatdain Nutuanu, Ofahu was withdrawn to
protect it from disturbance or desecration and the legidation provided that only the Hawaiian flag would
be flown on the burial ground. (House, Congressiona Debates on Hawaii Organic Act. House Cong. Rec.
v. 22 (7) at 5856-5857 (May 22, 1900)). The practiceof withdrawing landsfor government use continued
up until statehood, by which time the United States Government had withdrawn an estimated 373,719.58
acresfromthe Ceded Lands Trugt. (Native Hawaiian Rights Handbook at 27-30; Native Hawaiians Study
Commission Report at 108-118).

The Hawaiian Organic Act of 1900 formadly madethe Hawaiian Idandsaterritory of the United Statesand
retained most of thelaws created under the Kingdom of Hawaiti, induding ahupuaéa tenant land rights, and
the recognition of Hawaiian tradition and custom. (An Act to Provide for a Government for the Territory
of Hawaii (Organic Act), 31 Stat. 141, 56" Cong. Sess. 1 (April 30, 1900)). “Possession, Use, and

Control” of the Ceded Lands (previoudy Crown and Government Lands) was given to the territory
conggtent with the land trust provisons of the Annexation Resolution. However, the Federd Government
continued to hold title and to reservethe right to withdraw lands. Amendmentsto the Organic Actin 1910
provided for preferred leasing of Ceded Lands for homesteading, limited to 5 years the time a non-

homesteading lease could be issued, limited the Sze of agriculturd leases to 1,000 acres, and allowed a
petition of twenty-five citizens to obtain title to agricultura lands for homesteading (including land with an
active agriculturd lease). These provisons prevented the sugar and ranching interests from extending their

long-term, low-cost leases of Ceded Lands and threatened loss of high quality sugar and ranching lands
to homesteaders.

Also in 1910, Queen Lilifuokaani sued the United States to reclam the Crown Lands. She was
unsuccessful, because the Hawaiti Supreme Court held that the Crown Lands were associated with the
Monarchy not theindividua and with the end of the Monarchy, ownership of thelandswas asserted by the
government which supplanted the Monarchy. (Lilituokalani v. United States, 45 Haw. Ct. Cl., 418
(1910); Native Hawaiian Rights Handbook at 16).

Hawaiian Home Lands

On uly 9, 1921, the United States enacted the Hawaiian Homes Commission Act (HHCA) to set aside
approximately 200,000 acres of Ceded Lands into the Home Lands Trust for homesteading. (Hawaiian
Homes Commisson Act, Pub. L. No. 67-34, 42 stat. 108). The proponents of the HHCA intended that
the designated Home Lands would enable Native Hawaiians to return to their lands to facilitate self-
sufficiency and cultura preservation. However, powerful agricultura interestsin Hawaiti |obbied Congress
to modify the HHCA to protect their interests. The resulting legidation protected certain Native Hawaiian
rights by making 200,000 acres available for homesteading by Native Hawaiians, preventing aienation of
the trust lands, providing for adequate water, and providing assstance to Native Hawaiians in sarting
farming operations (Native Hawaiian Rights Handbook at 17; A Broken Trust The Hawaiian Homelands
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Program: Seventy Y ears of Failure of the Federd and State Governments to Protect the Civil Rights of
Native Hawaiians, Hawaiian Advisory Committeeto the United States Comm’ non Civil Rightsat 1 (1991)
(hereafter Broken Trust Report)). However, changesin thefind legidation sgnificantly dtered the origina
intent of theinitiativeto set asdethe prime Ceded Landsfor al Native Hawaiiansto homestead. The most
vauable firg and second class agricultura lands would continue to be leased out on along-term low-cost
basis to the sugar plantations and ranches. Homesteading on the Ceded Lands by the genera public was
eliminated. The Organic Act provisions limiting non-homesteading lease sizeto 1,000 acres and requiring
homesteading on any Ceded L ands when demanded by a petition of 25 citizens were repedled. Instead,
homesteading would be limited to 200,000 acres of mogtly third and fourth class agricultura lands for
Native Hawaiians, of haf Hawaiian ancestry, for 99 years at $1.00 ayear. The revenues generated from
leasing first and second classlandsto plantations and rancheswereto gointo arevolving fund to implement
the homesteading program. (Davianna PCmakafi McGregor, #}ina Hofopulapula: Hawaiian
Homesteading, 24 Hawaiian Journd of History 1 (1990) (hereafter McGregor, #}ina Hotopul apul a))

An officid description of the lands chosen for homesteading under the HHCA was compiled by Albert
Horner, sugar expert for the Territoria Government. It revealed that most of the lands lacked water for
irrigation or domestic use. Mog of the landswererough, rocky, and dry, including 55,000 acres covered
with barren lava and another 7,800 acres on stegp mountainous dopes (See Table 2).

In the origind HHCA proposa, Prince Jonah Kadanianaiole K&hiC and other Native Hawaiian leaders
sought to have the prime Crown Lands designated for homesteading by Hawaiians, without any blood
quantum regtriction. Not only did the sugar interests change the type of 1and to be homesteaded, they so
sought to restrict homesteading to only those with 100 percent Hawaiian ancestry. The Native Hawaiian
leaders countered with a proposed blood quantum requirement of one-thirty-second Native Hawaiian.
Fndly a compromise was reached requiring homesteaders to have at least one-hdf Native Hawaiian
ancedtry. (Prince JK. Kdanianatole, The Sory of Hawaiians, TheMid-PacificMagazine, Vol. X X1, No.
2 (February 1921); McGregor, #}ina Hotopulapula).
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of Hawaiian Homelands from Horner’ s description.

Land Acreage | Land Potential

Hawai#i

Kam~foa-Pufuieo | 11,000 Useful for grazing only for afew monthsayear. No water for domestic use.

Putukapu 1,200 Land adjacent to site where a Hawaiian rehabilitation project had been
attempted and had failed. Most suitable of available lands for homesteading.

Kawaihae 10,000 Same as Kamaoa, except less soil covering rocks.

Pauahi 750 Same as above.

Kamoku- 12,350 Third class agricultural in part, and balance second class pasture. Water for

Kapulena-Nienie domestic use would have to be piped in some miles.

Humutula 53,000 Fourth class grazing, no water supply; beyond reach of water, almost entirely
lavawaste with no agricultural land.

Pitihonua 2,000 Second class agricultural; annual rainfall 250 inches.

Katohe-Maku#u 2,000 Rocky, almost solid lava; fertile soil, well situated for fishing.

Kauati

Upper Waimea 15,000 Third class grazing; valueless without fattening lands, rough, rocky, very dry;
could produce cropsif $1 million spent to bring water.

Moloata 2,500 No agricultural or grazing lands.

Anahola & 5,000 Second class agricultural land; would require irrigation; large part planted to

Kamaomaoto cane and irrigated.

Maui

Kahikinui 25,000 Third class grazing when held in large tracts; most of land can be grazed only
few months of year dueto frequent dry spells; steep and rocky.

Kula 6,000 Second class agricultural land; crops can be expected one year out of three.

M ol ok ai

P~I~tau 11,400 With irrigation would produce abundant crops, without water is poor grazing
land; irrigation project estimated to cost $2 million.

Kapatakea 2,000 Steep part of mountain; worthless for agriculture

Kamiloloal/ Il 3,600 Same.

Makakupatia 2,200 Same.

Kaamaiula 6,000 Upper half, second class agricultural land; lower same as Pala'aul.

Otahu

N~n~kuli 3,000 Rough, rocky, dry; no value except for its proximity to sea, and fishing rights.

Lualualei 2,000 Same.

Wainm-nalo 4,000 Second class agricultural or cane lands, with water might be first class.
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The Territorid Government, and later the State Government, was given responsbility for managing the
Home Lands Trust. Even though adminisiration and management of the Home Lands Trust was given to
the Territory and later the State, the United States acknowledged aresponsbility with regard to the Home
Lands Trust from 1921 to the present. The intent of Congress in enacting the HHCA and its view of a
United States responsibility can be seen in the report of the House Committee of Territories:

Mr. WISE [Senator John Wise, Territoria Legidature]. The Hawaiian people are a
farming people and fishermen, out-of-door people, and when they were frozen out of
their lands and driven into the citiesthey had to live in the cheapest places, tenements.
That isone of the big reasonswhy the Hawaiian people aredying. Now, theonly way
to save them, | contend, is to take them back to the lands and give them the mode of
living that their ancestors were accustomed to and in that way rehabilitate them. We
are not only asking for justice in the matter of division of the lands, but weare asking
that the greet people of the United States should pause for one moment and, instead
of giving dl your help to Europe, give some help to the Hawaiians and seeif you can
not rehabilitate this noble people.

Secretary LANE [Secretary of the Interior Lane]. Onething that impressed methere
was the fact that the natives of the idands, who are our wards, | should say, and for
whom in a sense we are trugtees, are faling off rapidly in numbers and many of them
areinpoverty. ... [T]hey areaproblem now and they ought to be cared for by being
provided with homes out of the public lands; but homes that they could not mortgage
and could not sl.

(House Committee on Territories, Rehabilitation and Colonization of Hawalians and
Other Proposed Amendments to the Organic Act of the Territory of Hawaii and on
the Proposed Transfer of the Buildings of the Federd Leprosy Investigation Station at
Kaawao onthe Idand of Molokai to the Territory of Hawaiti, H.R. Doc. No. 839,
66" Cong., 2d Sess. at 4 (1920) (hereafter H.R. Doc. No. 839 (1920))).

In addition to the initid failure of the HHCA to provide good qudity lands for homesteading purposes,
implementationof the HHCA can only be described asadismd fallure. The Home Lands Trust languished
for years, beset with inadequate funding and administration problemsthat regtricted it from addressing the
housing and economic needs of Native Hawalians. Lack of funding by the Federd Government throughout
the territorid period, and by the State until recently, sgnificantly decreased the ability to administer the
program, settle Native Hawaiians on the land, provide adequate water, and assist in initiating farming
operations.

To obtain funds to administer the Home Lands Trugt, the HHCA permits the generd leasing of lands
identified as " not needed for homesteading”. Throughout the history of the HHCA, there has been and il
isalong waiting list of native Hawaiians (native Hawaiians are only those Native Hawaiians that meet the
50 percent blood quantum reguirement as defined in the HHCA) who have applied to obtain Home Lands
leases (currently there are gpproximatdly 19,000 individuals who have filed a totad of nearly 30,000
goplications). Still, the generd leasing provision was implemented widely, resulting in large acreage being
leased to non-beneficiaries, some at tenant-favorable rates so that little income was generated. In recent
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years Sgnificant progress has been made in recovering lands and making them available for homesteading.
However, the large backlog hasresulted in anear insurmountable problem. Asof 1997, 70 years after the
HHCA was passed, a mere 20.5 percent of the available land was actualy being homesteaded by native
Hawaiians (as defined in the HHCA), while 24.9 percent was subject to generd lease, 12 percent was
subject to licenses, and 42.6 percent was used for “other” purposes (“other” includes revocable permits
and Executive Orders, as well as vacant unencumbered lands). (Department of Hawaiian Home Lands,
Annua Report for FY 1997-1998 at 15 (1998) (hereafter DHHL Annual Report)).

In addition to lands being unavailable for homesteading because of widespread granting of general leases,
during thetime Hawaii was aterritory, 13,578 acres of Home Landsweretransferred to other government
agencies through 29 Executive Orders dthough the Governors had no authority to do so. (Broken Trust
Report at 9). In other cases, Home Lands were exchanged for lands of lesser value or of unknown value
since gppropriate val uationswere not performed, and somelandswereleased at low va ues, often lessthan
$1 per acre per year.

Many of the Home Lands that were transferred, exchanged, or leased were flat and arable - the best of
the Home Lands. For instance, 1,356 acres at Luaualei on Ofahu were set aside for the United States
Navy in 1930 and 1933 through Executive Orders of the Governor. These lands comprised one-fifth of
dl Home Lands on Ofahu that were suitable for homesteading, the idand with the greatest demand for
resdentid homelots. As of June 30, 1998, atotd of 7,503 native Hawaiians (as defined in the HHCA)
were on the waiting list to receive Home Lands on Ofahu, including 6,133 waiting for residentia lots and
1,370 waiting for agricultura lots. (Broken Trust Report at 18; DHHL Annual Report at 11). Other
examples of Federal use of Home Lands include the United States Army occupying 295 acres on
PChakuloa under a65-year generd lease at $1 for the entire term and the Federd Aviation Administration
controlling 54 acres at Keaukaha Hilo for asmilar 65-year lease at $1 for the entire term. (Broken Trust
Report at 19). In 1995, the United States acted to resolve the withdrawal of these lands by enacting the
Hawaiian Home Lands Recovery Act (HHLRA) and in 1998, sgning aMemorandum of Agreement with
the State of Hawaiti that provided for the return of 960 acres to the Home Land Trust.

Native Hawalians were dienated from their lands in other ways in addition to inappropriate leasing or
transfer of Home Lands. During the early years of the Territorid period, large exchanges of Ceded Lands
occurred aswdll. Inone particularly egregious examplein 1907, dl the Ceded Lands (48,000 acres) and
dl water rights on L~nati were exchanged to a single individud in return for 296 acres (293 acres on
Tantalus and 3 acresin Honolulu). Such exchangeswere contrary to the gppropriate uses expressed inthe
Annexation Resolution and the Organic Act which set aside the Ceded Lands to provide homesteading
opportunities. Clearly, the 48,000 acres of public lands exchanged provided significantly more parcelsfor
homesteading than the 296 acres subgtituted in the exchange. In addition, it islikely that the Ceded Lands
were undervaued, further depriving the people of their rightful income. (Robert Horowitz, Hawaii
Legidative Reference Bureau, Public Land Policy in Hawaii: Land Exchanges at 22-29 (1964)).

Even in cases where Native Hawalians retained title to their lands, the activities of plantation owners made
it difficult, and often impossible, for them to remain. The security of astable American market for Hawaiian
sugar after Annexation led sugar planters to expand the number of acres planted in sugar and to invest in
an infragtructure to accomplish that. Of critica importance to the expanson of the industry was the
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development of vadt irrigation systems which carried millions of gdlons of fresh water from the wet
windward sdes of theidandsto the dry leeward plains. On Otahu, the planters constructed the Wai~hole
tunnel and ditch system from 1913 to 1916. Ultimately, stream waters from Waihete to Kahana, on
windward Otahu were diverted for the production of sugar on the dry #Ewa plains. On Maui, additiona
ditch systems were constructed to carry the waters of the Kotolau streams from N~hiku through Hatika
over into Putunéné from 1903 to 1920. OnHawaiti, the upper and lower H~m~kua Ditch systems were
constructed in 1906 and 1910, respectively, and the Kohala Ditch from 1905-1906. (John Anthony
Mollett, Capital in Hawaiian Sugar: Its Formation and Relation to Labor and Output, 1870-1957,
University of Hawaii Agriculturd Economics Bulletin 21 (1961)). The impact of these irrigation systems
uponrurd taro farmers was devastating. Cut off from the free flow of stream watersinto their lo#i kalo or
taro patches, many had to give up taro farming and move to cities to find new livelihoods. Somefamilies
stopped paying taxesonthair rural landswhen they moved to citiesand asaresult eventudly lost ownership
of their ancestrd lands through adverse possesson by plantations and ranches. One example of this
occurred on L~nai, where, in 1923, one corporationfirst purchased the 48,000 acresthat had previousy
beenremoved from the Ceded L andsthrough an exchange of lands (as described earlier). Thecorporation
thenacquired ownership to most of theremaining landson L~n&i (totalling 98 percent of theidand) through
aseries of quiet title and other legd proceedings, including adverse possession, by 1928.

Statehood

In 1959, a Hawaiti statehood plebiscite asked voters, "Shall Hawaiti be admitted into the Union as a
date?’ Any American citizen who had resded in Hawaiti for one year was digible to vote. Theresult of
the plebiscite was 132,938 votes in favor of statehood and 7,854 opposed. Prior to becoming a State,

Hawai#i was included in Article 73 of the United Nations Charter, “ Declaration Regarding Non-Self-

Governing Territories” When Hawaiti became a state it was removed from the United Nations ligt of
Non-Sdf-Governing Territories. Asevidencefor itsremoval, the United States submitted amemorandum
to the United Nations Secretary Genera, the text of the Congressiona Act admitting Hawaiti into the
United States as a state, a Presidential Proclamation, and the text of Hawaiti’ s State Congtitution.

The Hawaifi Admission Act of 1959 (Admission Act) transferred public lands (the Ceded Lands),
exduding certain lands held by the Federa Government, to the State to manage. (Hawaii Statehood
Admissons Act, Pub. L. No. 86-3, 73 Stat. 4 (1959)). By thetime of statehood in 1959, the total amount
of Crown and Government L ands ceded to the State by the United States Government wasonly 1,129,274
acres plus 200,000 acres as Hawaiian Home Lands. Mot of therest of the original 1,750,000-1,800,000
acres ceded by the Monarchy was withheld by the Federal Government using the withdrawa exception
provided in the Annexation Act and continued in the Admisson Act. During the time Hawai#i was a
territory, the United States set aside 287,078.44 acres and leased an additional 117,412.74 acres. The
AdmissonAct provided for afive-year time period when the United States coul d set aside additional lands
and could also return excesslandsto the State. At the end of thefive years, the United States had set aside
87,236.55 acresof 117,412.74 acres of leased lands and continued to lease 30,176.18 acres. The United
States returned to the State only 595.41 acres as excess lands. Thus, by 1964, the United States had
withdrawn 373,719.58 acres from the Ceded L ands and was continuing to lease an additional 30,176.18
acres. Of theselands, 227,972.62 acreswasin Nationa Parksand most of therest wasin military use. The
Ceded Lands Trust was not compensated for theloss of these landsto the Federd Government. 1n 1964,
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Congress enacted aReconveyance Act, that €liminated thefive-year timelimit for the return of excesslands
to the State but also excluded the National Park lands from return. (Pub. L. No. 88-233, 77 Stat. 472
(1964)). The exemption of National Park lands left approximately 145,746.9 acres controlled by the
Federa Government that could theoretically be declared excess lands and returned to the State. From
1964 to 1989, a mere 1,906 acres had been returned to the Ceded Lands Trust. This left, as of 1989,
approximately 143,840 acres controlled by the Federal Government that were digible to be returned to
the State under the Reconveyance Act. (Pub. L. No. 88-233, 77 Stat. 472). (Native Hawaiian Rights
Handbook at 27-30; Native Hawaiians Study Commission Report at 108-118). Morerecently, in 1994,
Native Hawaiians succeeded in their attempts to have the idand of Kahotolawe, encompassing 28,800
acres, returned to the State after fifty years of use by the military for bombing practice.

The Admission Act required that the Ceded Land Trust be used for five purposes and created aright in
the United States to sue the State of Hawaifi for breach of trust if the Ceded Lands Trust was used for
other purposes. The statute provides that:

. . . the proceeds from the sde or other dispostion of any such lands and the income
therefrom, shal be held by said State asa public trust for the support of the public schools
and other public education ingtitutions, for the betterment of the conditions of native
Hawaiians, as defined in the Hawaiian Homes Commission Act, 1920, as amended, for
the development of farm and home ownership on as widespread a basis as possible, for
the making of public improvements, and for the provison of lands for public use. Such
lands, proceeds, and income shall be managed and disposed of for one or more of the
foregoing purposes in such a manner as the condtitution and laws of said State may
provide, and their use for any other object shal congtitute a breach of trust for which suit
may be brought by the United States.

(Pub. L. No. 86-3, 73 Stat. 4). The Admissions Act had the effect of restricting use of the Ceded Land
Trugt for the betterment of those native Hawaiians that met the 50 percent blood quantum requirement as
defined inthe HHCA, excluding those Native Hawaiiansthat did not meet the blood quantum requirement.
The State opted to focus Ceded Land Trust funds on public education, providing little funding to native
Hawaiians (as defined in the HHCA).

As a condition of statehood, the State was required to include the HHCA provisions in the State
Condtitution and was given responshility for managing the Home Lands Trugt for the purposes of
homesteading by native Hawaiians (as defined inthe HHCA). The Admission Act provided that the United
States could bring suit againgt the State if the State used the Home Lands Trust for any purposes other than
those stated:

. . . the Hawaiian Home Commission Act, 1920, as amended, shall be adopted as a
provison of the Condtitution of said State, . . . subject to amendment or repeal only with
the consent of the United States, and in no other manner: Provided, That (1) . . . the
Hawaiian home-loan fund, the Hawaiian home-operating fund and the Hawaiian home-
development fund shdl not be reduced or impaired by any such amendment, whether made
in the condtitution or in the manner required for State legidation, and the encumbrances
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authorized to be placed on Hawaiian homelands by officers other than those charged with
the adminigtration of said Act, shdl not beincreased, except with the consent of the United
States; (2) that any amendment to increase the benefitsto lessees of Hawaiian home lands
may be made in the congtitution, or in the manner required for State legidation, but the
qudifications of lessees shall not be changed except with the consent of the United States,
and (3) that al proceeds and income from the “available lands’, as defined by said Act,
shdl be used only in carrying out the provisions of said Act.

(Pub. L. No. 86-3, 73 Stat. 4).

The United States has never acted to enforce the trust protections againgt the State. The United States
view on the Federd Government’ s respongbility to Native Hawaiians has changed over the years. Fird,
in 1979, Deputy Solicitor Frederick Ferguson responded to aletter inquiring what role the United States
held with regard to Native Hawaiians in the context of the HHCA and the subsequent transfer of lands
under the HHCA to the State of Hawaiti through the Admission Act. Despite the transfer of lands and
adminigrative responshbility to the state in 1959, the Deputy Solicitor reasoned that the role of the United
States under the HHCA remained that of atrustee as evidenced by the fact that the United States retained
the authority to enforce the provisons of the HHCA. The Solicitor specificaly stated that “[a]lthough the
United States transferred the lands and the responsbility for administering the act to the state under the
AdmissonAct, the Secretary of the Interior retained certain responghbilities. . . which should be considered
to be more than merely ministeria or nondiscretionary.” (letter from Frederick Ferguson, Deputy Solicitor
U.S. Department of the Interior to the U. S. Commission on Civil Rightsat 3 (Aug. 27, 1979)). Theletter
further sated “it is the Department’ s pogition that the role of the United States under section 5(f) [of the
Admissons Act] is essentidly that of atrugtee...”. (1d.).

Then, on January 19, 1993, Solicitor Thomas Sansonetti overruled the Department’ sprior position that the
United States was a trustee with regard to Native Hawaiians under the HHCA. Heissued an opinion that
st forth the broad proposition that the United States had little responsibility under the HHCA, which
caused a great ded of controversy in the Native Hawaiian community. (Memorandum from Thomas
Sansonetti, Solicitor, U.S. Department of the Interior to the Counselor to the Secretary and Secretary’s
Designated Offices for the HHCA, The Scope of Federal Responghility for Native Hawaiians Under the
HawaianHomes Commission Act (M-36978) (Jan. 19, 1993)). Asaresult of the controversy surrounding
the Sansonetti opinion and pending litigation in the Federd court on whether there was a Federd trust
respongbility to Native Hawaiians, Solicitor John Leshy withdrew the Sansonetti opinion inits entirety on
November 15, 1993. (Statement of John Leshy, Solicitor, U.S. Department of the Interior (Nov. 15,
1993)). Because the question of a Federa trust responsibility and an aleged corresponding duty to sue
on behdf of Native Hawaianswasin litigation, the Solicitor dso stated, “[t]o avoid confusion, | am at the
same time disclaming any future Departmenta reliance upon an August 27, 1979, letter of the Deputy
Solicitor (overruled in the [ Sansonetti] opinion) to the extent it could be construed asincong stent with the
position of the United States in the litigation.” That litigation resulted in the decison in Han v. United
States Department of Justice, 45 F. 3d 333 (9" Cir. 1995) where the court ruled: “ Assuming without
deciding that agenerd trust . . . relationship exists between the United States and Native Hawalianssmilar
to that between the United States and recognized Indian tribes, the [Hawaiian] admisson act does not
impose any duty upon the [Federa] government to bring an enforcement action againgt the State of Hawaii
... Subsequently, the United Statestook the clear position that the United States has atrust responsibility
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to Native Hawaiians. See the Brief of Amicus Curiae United States at 22, Rice v. Cayetano 120 S. Ct.
1044 (2000). In that brief, the Solicitor General stated that: “Congress does not extend benefits and
services to Native Hawaiians because of their race, but because of their unique status as the indigenous
people of a once-sovereign nation as to whom the United States has a recognized trust responsibility.”
(Brief of Amicus Curiae United States at 22, Ricev. Cayetano 120 S. Ct. 1044 (2000)). The Supreme
Court did not decide the trust respongbility questionin Rice, but the mgority did note that: “Itisamatter
of some dispute, for instance, whether Congress may treat the native Hawaiians as it does the Indian
tribes” (120 S. Ct. at 1057).

Constitutional Convention of the State of Hawai #i

In 1978 a Congtitutional Convention was called to review and revise the State Congtitution, including
addressing Native Hawaiianissues. The result was an amendment to the Condtitution that provided native
Hawaiians (those meeting the 50 percent blood quantum as defined in the HHCA) with a prorata share
(later set at 20 percent) of the revenues from the Ceded Lands Trust and created the Office of Hawaiian
Affairs (OHA) to manage the revenues. (Haw. Const. of 1978, Art. 12). The creation of OHA provided
the first opportunity in nearly 100 yearsfor Native Hawaiiansto regain some control of their affairs. OHA
iS run by nine trustees who manage al real and persond property as atrust for Native Hawaiians. The
trustees are elected through a Native Hawaiian-only election process (gpproximately 100,000 Native
Hawaians are registered to vote) with four at large representatives and a representative from each of
Ofahu, Kauati and Niiihau, Maui, Molokati and L~ngati, and Hawaiti. OHA servesdl Native Hawaiians,
but the Ceded Land Trust funds are designated only for native Hawaiians (as defined in the HHCA).
Another important change made to the Congtitution in 1978 was the establishment of the Hawaiian
language, dong with English, as an officid language of Hawaiii. (Haw. Congt. of 1978, Art. 15). By this
time, the Hawaiian language wasfdling into disuse, spoken mostly by Native Hawaiian resdents of Niihau
and eders on the other idands. Prior to the mandating of English in schoolsin 1896, over 100 Hawaiian
language newspapers were established and school curricula was taught in Hawaiian.

Native Hawaiian Cultural Renaissance and Self-Determination Movement

Concerned by thethreet of extinction of theHawaiian language, in 1983, Hawaiian language professorsand
students at the University of Hawaiti visited Aotearoa (New Zedand) and were inspired by the efforts of
the Maori peopleto rescuetheir language through Maori immersion preschools. These professorsfounded
Pénana Leo (a language nest) Hawaiian language immersion preschools in Hawaii.  1n 1984, the first
school was opened in Kekaha, overcoming the lack of Hawalian books and other teaching materiad and
the state law mandating use of English. By 1995, nine Panana Leo Hawaiian Immersion preschools had
atota enrollment of 181 students. In addition, this group successfully pressed for changesto dlow the
Hawaiian language to be restored as a medium of ingtruction in public schools. In 1986, legidation was
enacted that, after 90 years, dlowed the use of Hawaiian as amedium of ingruction in public schools. In
1987, the Board of Education established the Hawaiian Language |mmersion Program. By the 1999-2000
school year Ka Papahana-Kaiapuni Hawaiti (public education Hawaiian Language Immerson Program)
had approximately 1750 students enrolled in 18 schools. There are now over 1700 new native speskers
of Hawaiian ranging from pre-school to seniors in high school. Through the dedicated efforts of the
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professors, teachers, parents and K&puna (elders) on every idand, the Hawaiian language has started on
the long road to revival.

Numerous Native Hawaiian groups have organized over the yearsto address Native Hawaiian issues and
concerns. In 1976, Native Hawaiians began pressing for thereturn of theidand of Kaho#olawe, which had
been withdrawn from the Ceded Lands for United States military use. After years of persistent protests,
occupdtions, arrests, litigation, negotiation, rededication of culturd gtes, and re-establishment of rdigious
ceremonies, and decades of military use, in 1990, President Bush directed the Secretary of the Navy to
stop the bombing. The United States military was later required to withdraw from Kahotolawe, return
Kahotolaweto the State of Hawaiti, and clear 100 percent of the surface ordnance and 30 percent of the
subsurface ordnance. (Department of Defense Appropriations Act, Title X, Pub. L. No. 103-139, 107
Stat. 1418 (1993)). In 1994, theidand, encompassing 28,800 acres, wasreturned to the State of Hawaiti.
INn 1993, the State of Hawaiti enacted legidation to reserve the idand and two milesof surrounding waters
for cultural customs and practices. The law aso bans commercid uses of the area and provides that:
“[u]ponits return to the State, the resources and waters of Kaho#olawe shal be held in trust aspart of the
public land trust; provided that the State shdl transfer management and control of theidand and itswaters
to the sovereign native Hawaiian entity upon its recognition by the United States and the State of Hawaifi.”
(Haw. Rev. Stat. § 340-2). To date, the cleanup activity hasfdlenfar short of thisgod, with only asmal
percentage of the ordnance expected to be cleared using currently available funding.

In ralying around protection of the idand of Kahotolawe, the traditional Native Hawaiian vaue of Aloha
#¥ima (love of the land) gained prominence and rural communities, strongholds of traditional Native
Hawalian subsstence lifestyles, gained new sgnificance. One example of thisisthe return of taro farming
onwindward O#ahu. Whenthelagt sugar plantation inleaward Ot#ahu shut down in the 1990s, taro farmers
on windward Ofahu petitioned the Hawaiti State Water Commission to stop diverting the waters of the
Wai~hole and Waik~ne streams. Only haf of the water continued to be diverted, and the other haf was
dlowedtoflow intothe Wai~hole stream. Native stream+lifereturned, marinelifein K ~nefohe Bay became
more abundant, and farmers opened taro terraces which had lain dry and overgrown with brush for
decades. A new generation of Native Hawaiians, including loca youth, are planning to pursuelivelihoods
involving the cultivation of taro, astheir grandparents had done.

In addition, traditiona navigationd arts and skills have been revived with the transpacific voyages of the
Polynesan Voyaging Society on the Hykalefa, the Hawaiti Loa, and the Makaiti. L~#au Lapatay,
traditional herba and spiritud hedling practices have been recognized as valid holistic medicind practices.
Hawaiian music has evolved into new forms of expression and gained greater popularity. The number of
N~ h~lau hula or schools which teach traditional Hawaiian dance and chant has incressed.

Inthisclimate of Native Hawaiian culturd rgjuvenation, several new groups have organized in recent years
to promote Native Hawaiian rights to salf-determination and self-governance. These groups are based on
along history of organizationsthat have actively worked to promote and protect Native Hawaiian culture.
They have ther roots in the actions of Queen Lilifuokdani over 100 years ago. The Queen’s motto, “
#Onipata” (to remain steedfast) was embraced as a cal to persevere and pursue the right to exist as a
people - to live practice and perpetuate the language, culture, science, and religion of the ancestors.
(Lili#tuokaani). Thegroupsseek avariety of actionsranging from Federa recognition, to salf-determination,
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to completeindependence. In 1988, severd groups held aNative Hawaiian Rights Conference and asdlf-
governance resolution was adopted. The resolution had five main points:

. the United States should gpologize to Native Hawaiians for the overthrow of the Monarchy;

. aland and naturd resource base, comprised of the Hawaiian Home Lands, afair share of the
Ceded Lands Trug, the idand of Kahotolawe, and other appropriate lands, should be
returned to Native Hawaians,

. aNative Hawaiian government should be recognized and given sovereign authority over the
territory within its land base ;

. subsistence and commercid hunting, fishing, gathering, culturd, and religious rights of Native
Hawaiians should be recognized and protected,

. Native Hawalians should be given an gppropriate cash payment.
Numerous additiona groups with smilar purposes have formed in the 1990s.

By the 1980s, the claims of Native Hawaiians had gained attention in Congress and with the President of
the United States. 1n 1983, the Congressionaly-mandated and Presidentially-appointed Native Hawaiian
Study Commission (NHSC) issued a two volume Final Report to Congress on the Culture, Needs and
Concerns of Native Hawaiians (pursuant to Pub. L. No. 96-565) (Fina Report). Volume |, also known
asthemgority report, identified problemsand concernsof Native Hawaiians, especialy focusing on hedth,
education, and welfare issues (these topics are covered in more detail later in thisreport). On the issue of
the overthrow of the Hawaiian Monarchy, Volume | concluded that the United States bears no legd or
mora respongibility or culpability for the actions of American officidsat that time. Volumell, the minority
report, disagreed with the conclusonsof Volumel and placed asignificant leve of blamefor the overthrow
of the Hawaiian Monarchy on the United States Minister and United States Marines Commander in
Hawaiti. VVolumell recommended that Native Hawaiansbeincluded indl Native American programsand
other exigting programs that may provide needed assstance. Volume Il aso recommended that al
individuals with ancestors that were ndtives of the Hawaiian 1dands prior to 1778 be consdered Native
Hawaiians for the purposes of dl laws. Congress did not resolve the differencesin the two volumes of the
report, reach a conclusion about the appropriateness of the actions of the United Statesin the overthrow
of the Monarchy, or act on the recommendations of the minority report.

Als0in 1983, aFederad-State Task Force Report wasissued concerning the Native Hawaiian Home Lands
(Task Force Report). The Task Force Report found amyriad of problemswith the implementation of the
Home Lands Trust during both the territoria period and after statehood, including inadequateinventory of
the remaining lands, a poor record of success in placing Native Hawalians on Home Lands, and
inappropriate removal of lands from the trust. In total, over 30,000 acres were transferred from the trust
to other agencies for public use. (Federal-State Task Force on the Hawaiian Homes Commission Act
Report to United States Secretary of the Interior and the Governor of the State of Hawaii (August 15,
1983) (hereafter Task Force Report)).
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Since 1984, the State of Hawaiti has acted to address some of these issues by cancelling twenty-four
Executive Orders, nine forest reserves, and seven proclamations, returning 42,806 acres of previoudy
withdrawn lands, to the Home Lands Trust. In addition, $11,800,000 with interest, was paid for past use
of Home Lands for public purposes. In 1995, the State of Hawaiti acted to resolve other clams for use
and loss of Home Lands by enacting legidation that required the State to pay $600,000,000 in
$30,000,000 increments over 20 years. To date, $165,000,000 has been paid to the Department of
Hawaiian Home Lands. An additional 16,518 acres have been identified for transfer to the Home Lands
Trust. To date, 12,443 acres or 75 percent have been transferred. (1995 Haw. Sp. Sess. Laws 14).

In 1991, the Hawai#i Advisory Committee to the United States Commission on Civil Rights held hearings
on the Native Hawaiian Home Lands and issued “A Broken Trust The Hawaiian Homeands Program:
Seventy Years of Failure of the Federd and State Governments to Protect the Civil Rights of Native
Hawaiians’ (Broken Trust Report). The Advisory Committee found apattern of negligence on the part of
both the State and Federal Governments in implementing the Home Lands Trust and made a series of
recommendations designed to correct what it considered to be along history of mismanagement. In both
the Broken Trust Report and the Task Force Report, recommendations were made to the Federal
Government. Most of these recommendations have not been acted upon. The Broken Trust Report
recommended that the Federal Government: (1) should enact legidation establishing a clear Federa trust
duty to Native Hawaiians for fulfillment of the HHCA, (2) should enact legidation enabling Native
Hawaiians to develop apalitical relationship with the Federal Government, (3) return and compensate for
Home Lands currently controlled and used by the Federd Government, (4) should enact legidation that
explictly provides Native Hawaiianswith theright to suein Federa court for breaches of trugt, (5) provide
Federa funding and support to fully implement the intent of the HHCA,, and (6) provide Federa support
for acomplete land inventory. (Broken Trust Report at 43-48).

In 1995, the Congress, after legidation proposed by Senator Akaka, sought to resolve some of the issues
raised in the Broken Trust Report by enacting the Hawaiian Home Lands Recovery Act (HHLRA). (Pub.

L. No. 104-42, 109 Stat. 357 (1995)). The purpose of HHLRA wasto identify Federal lands that were
origindly part of the Home Lands Trust and to ether return them, provide lands in exchange, or

compensate the Department of Hawaiian Home Lands (DHHL), as administrator of the trust. Between
1921 and 1959, twenty-nine (29) Presidentia Executive Ordersweresigned, transferring atotal of 13,578

acres of Home Lands to other public agencies. Claims based on these transfers were settled by a
Memorandum of Agreement (HHLRA MOA) between the Department of the Interior and the State of

Hawaiti, dated August 31, 1998. The HHLRA MOA provided for 960 acres in red property, at eight

locations on Ofahu and one location on Hawaiti, to be transferred to DHHL. To date, the properties at

M~nana Housing (20 acres) and Omega Hatika (167 acres) have been transferred and transfer of the

properties at #Upolu Point (38 acres) and Barbers Point (586 acres) areimminent. Work is underway to

accomplish the transfer of the remaining properties, L~wa Laundry (3 acres), #Ewa Drum (56 acres),

Waipahd FCC Monitoring Site (47 acres), BPNAS Raceway Expansion (16 acres) and Luauae Buffer

(27 acres), as soon as possible.

In May 1993, the Hawaiti State Legidature, in response to a groundswell of support for Hawaiian

sovereignty, agreed to fund aprocessfor the indigenous Hawaiian peopleto draft an organic document for
the governance of a Hawaiian sovereign nation. The Hawaiti Legidature set up a Hawaian Sovereignty
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Advisory Commission (HSA Commission) to advisethelegidatureonthefollowing: (1) holding aplebiscite
to determine the will of the Native Hawaiian people to call ademocraticaly convened convention for the
purpose of achieving consensus on an organic document that will proposethe meansfor Native Hawaiians
to operate under a government of their own choosing; (2) providing for a mechanism to democraticaly
convene aNative Hawaiian convention so that Native Hawaiians may openly and fredy discussand decide
the form and structure of that government; and (3) describing the processto conduct fair, impartiad and valid
eectionsincluding aplebiscite. The HSA Commission’ sreport was accepted by the 1994 Legidatureand
the HSA Commission was reorganized into the Hawaiian Sovereignty Elections Council (HSEC). (1993
Haw. Sess. Laws 359).

InJuly 1996, the HSEC mailed out 81,507 ballots to registered Native Hawaiian voters asking, "Shdl the
Hawaiian people elect delegates to propose a Native Hawaiian government?' A total of 30,423 ballots
were cast, representing 37% of the registered voters. Of these, 22,294 or 73% of the ballots cast voted
YES and 8,129 or 27 % of the balots cast voted NO. Dueto alack of additiona State funding, members
of the HSEC then formed an independent non-profit organization, H~ Hawaiti, which raised the funds to
hold an eection of delegates for a Native Hawaiian Convention on January 17, 1999. Out of 101,000
registered votersonly 8,867 or 9 percent cast ballots. Therewere 77 del egates el ected to represent Native
Hawaiians from the variousidandsaswell asNative Hawaiiansliving e sewhere, primarily in the continental
United States.

In 1993, Congress passed and on November 23, 1993, President Clinton signed the Apology Resolution
“. .. to offer an gpology to Native Hawaiians on behaf of the United States for the overthrow of the
Kingdom of Hawai#i”. The Apology Resolution further expressed a commitment to provide a proper
foundetionfor reconciliation between the United Statesand Native Hawaiians. (Pub. L. No. 103-150, 107
Stat. 1510). The Apology Resolution was an initiative of the Congressona deegation from Hawaiti in
recognition of the 100-year anniversary of the overthrow of the Kingdom of Hawai.

Als0in 1993, a the request of Senator Inouye, the Federal Government performed inventories of lands
held in Hawaiti by Federd agencies. The report estimated that 418,543.68 acres of Ceded Lands were
held by Federd civilian agencies, and 141,579.17 acres were held by Department of Defense. (Generd
Searvices Adminigration, Executive Summary and Inventory of Real Property owned or Controlled by the
United States of America under the Custody and Accountability of Federa Civilian Agenciesin the State
of Hawalii at 99 (1993) (hereafter GSA); Charles Blackard and Associates, Inventory of Real Property
Owned or Controlled by the United States of America under the Custody and Accountability of the
Department of Defensein the State of Hawaii at 284-285 (1993) (hereafter Blackard)). These estimates
indude Federa holdings of 254,418.10 acres of emerged and submerged lands in the Northwestern
Hawaiianldands, whichwerenot part of KaMahd e and where not included by Congresswhen estimating
the Ceded Lands acreagein the Apology Resolution, and may not have beenincluded in earlier inventories.

More recently, in Rice v. Cayetano, 120 S. Ct. 1044 (Feb. 23, 2000), Rice, a non-Native Hawaiian,
chdlenged the voting limitations contained in the Congtitution of the State of Hawaiti, which established the
Office of Hawaiian Affairs. Those voting limitations restricted voting for the Board of Trustees of the State
Office of Hawaiian Affairsto Native Hawalians and Hawaiians, as defined by ancestry (in this report we
are usng the terms native Hawaiians (as defined in the HHCA) and Native Hawaiians). On February 23,
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2000, the United States Supreme Court held that the Fifteenth Amendment barred the State from using
ancestry as a voting requirement. The Supreme Court distinguished Indian triba eections, which are
conducted by “quad-sovereign triba governments’ from the State sponsored e ectionsat issuein thiscase,
but declined to answer the question of whether Congress can dedl with Native Hawaiians in the same
manner as Indian tribes. (120 S. Ct. at 1057).

Justice Kennedy, writing for the mgjority, addressed the Stat€' s argument that the voting restriction was
permissble under Congress  Indian affairs power as explained in Morton v. Mancari, 417 U.S. 535
(1974). In Rice, the Court held that it need not address the question whether Native Hawaiians “have a
datus like that of Indiansin organized tribes’ because “[ €] ven were [the Court] to take the substantia step
of finding authority in Congress . . . to treat Hawaiians or native Hawaiians as tribes, Congress may not
authorize a State to create a voting scheme of this sort.” (Id. at 1058). The Court distinguished tribal
elections on the basis that “[i]f anon-Indian lacks aright to vote in triba eections, it is for the reason that
such dections are the internd affairs of a quas-sovereign.” (Id. at 1058-59).

Jugtice Breyer, joined by Justice Souter, concurred in the result. The concurring opinion rejected the
State’' s argument that its voting restrictions for the Office of Hawaiian Affairs can bejustified based on the
“anaogy between its Office of Hawaian Affairsand atrust for the benefit of an Indiantribe” (1d. at 1060-
61). The concurring Justices rejected the State's voting restrictions because “ (1) there is no ‘trust’ for
native Hawaiians here, and (2) OHA's dectorate, as defined in the statute, does not sufficiently resemble
an Indiantribe” (Id. at 1061). Justice Breyer notesthat the Satute, with its use of the lined descendancy
definition for Hawaiians, would include anyone who is 1/500th Native Hawaiian. Accordingly, Justice
Breyer concludesthat the Office of Hawaiian Affairsisnot and ogousto an Indian tribe because “ the statute
defines the dectorate in away that is not analogous to membership in an Indian tribe” (1d.).

Justice Stevens, joined, in part, by Justice Ginsburg, dissented. Inther view, “[t]he descendants of native
Hawaiians share with the descendants of Native Americans on the mainland or in the Aleutian Idands not
only ahistory of subjugation at the hands of colonial forces, but dso apurposefully created and specidized
‘guardian-ward’ relationship with the Government of the United States.” (Id. at 1066). Accordingly, in
the dissenters view, the State of Hawaii’s voting restrictions should be upheld because they are “tied
rationdly to the fulfillment of Congress unique obligation toward the netive peoples” (Id. at 1066-68).
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CURRENT STATUSAND M AJOR | SSUES
Native Hawaiian Culture

The injudtices of the past have severely damaged the culture and generd welfare of Native Hawaiians.
Following contact with Europeans, introduced diseases (such asleprosy, tuberculosis, small pox, meades,
and bubonic plague) ravaged Native Hawaiian communities and the population decreased from an
estimated 400,000-800,000 in 1778 to less than 40,000 by 1893, a mere tenth of even the most
conservative estimates of the pre-1778 population. (Native Hawaiian Rights Handbook at 44). Changes
in the land tenure system resulted in alienation of Makai~inana from theland and the dispersa of the#ohana
(extended families) and communities. The culturethat evolved around asubsistenceway of lifetransformed
as families moved to urban areas in search of a livelihood. The culture was further undermined by
meandating that the English language be the exclusive medium of indruction in public education beginning in
1896. Outsideisolated sectorsof the Native Hawaiian community, the Hawaiian language and the vibrant
Native Hawaiian ord tradition were fdling into disuse by the middle of the twentieth century.

Despite these ravages, Native Hawaiians have maintained adistinct community and culture. Indeed, over
the past severd decades, Native Hawaiian culture has seen arguvenation. However, in socio-economic
terms, including health, education, and economic status, Native Hawaiians continue to lag behind that of
the generd population of the State of Hawaifi. Native Hawaiians aso continue to lag behind the generd
population in accessto and use of available programs. Throughout the December meetings and hearings,
it became apparent that many vauable Federal programs either were not availableto Native Hawaiians or
Native Hawaianswere not aware of theavailability of Federa programsappropriatefor their needs. It dso
became clear that the neighbor idands suffer from these problems disproportionately.

Health and Wdfare
Keka nC iao ke kumu kauila o Puiukepele
#A#ohe makani n-nai kulad.
Amid al adversity, the kauila tree of Puiukapele
gandstdl and withstands dl.

The OHA Native Hawaiian Data Book of 1998 describes a myriad of socia indicators that provide a
disurbing view of the status of Native Hawaiian people and culture. (Office of Hawalian Affairs, Native
Hawalian Data Book (Mark Eshima, ed., 1998) (hereafter Native Hawaiian Data Book)). Native
Hawaiians have ashorter average life gpan and the mgority of Native Hawaiianshave at least one high risk
factor, including a sedentary life Syle, obesity, hypertension, smoking, or acute drinking. Statisticsinclude
aheart disease mortdity rate of 38 percent and a maignant neoplasm mortdity rate of an additiona 24
percent. (Native Hawaiian Data Book a 301-457). In addition, the overal cancer mortaity rate is 45
percent higher than that in the overall state population and the mortality rate dueto diabetesis 130 percent
higher. (Excerpted from Papa Ola LCkahi statement, based on CRCH Hawaii Tumor Registry, 1996).

Socid datigtics relating to Native Hawaiian children are equaly poor. A particularly disturbing etitic
shows that, in 1995, 34 percent of al victims of child abuse or neglect in Hawaiti were Native Hawaiian

45



Draft Report

and 65 percent of al new-born children referred to Heathy Start, an early intervention program, were
Native Hawaiian. (Native Hawaiian Data Book a 284 & 296). In addition, Native Hawaiian children
make up 49 percent of the children in the State’ sfoster care system and 70 percent of those stay in foster
care over one year (excerpted from statement based on State of Hawaiti, Department of Human Services
data). Elevated crimeratescontinueto beaconcernaswell, particularly among younger NativeHawaiians.
While Native Hawaiians make up an estimated 12 to 20 percent of the population in the state, they
condtitute 33 percent of thejuvenilearrests. Incarceration ratesfor Native Hawaiian youth are even higher;
of dl youths incarcerated in Hawaiti, 51 percent are Native Hawaiian. (Native Hawaiian Data Book at
494).

The Federa Government has not adways been diligent in addressing the hedth care needs of Native
Hawaiians. Under theKingdom of Hawaiti, King KamehamehalVV and Queen Emmafounded the Queen's
hospital as a national hedlth care ingtitution funded out of the Treasury of the Hawaian Government.
Indigent Native Hawaiians were provided hedlth care free of charge. Under the United States, the
Territoria Government terminated funding of the Queen’s Hospitd and hedlth care for indigent Native
Hawaiians.

Since 1988, the Federal Government has provided funding for the improvement of Native Hawaiian hedlth
care programs such as early detection screening and risk factor referral for cardiovascular disease,
diabetes, and cancer; promotion of atraditiona Hawaiianfoodsdiet to reduce cardiovascular, diabetesand
obesity risk factors; and the integration of traditional Hawalian hedling treetments. While efforts are being
made to addresshedl th problemsin the Native Hawaiian community, these satisticsare daunting chalenges
and will require multi-agency, multi-year responses dong with significant resources if they are to be
reversed.

Economics and Housing

#A#ohe hananui ke du #ia
No task istoo big when done together by al

The OHA Native Hawaiian DataBook of 1998 a so showsthat incomesin the Native Hawaiian community
are lower than the state-wide average. 1n1989, 19 percent of Native Hawaiianswerein the lowest tenth
percentile incomebracket (lessthan $15,000) and unemployment amongst Native Hawaiianswas 1.5times
higher than the unemployment rate statewide. In 1990, 7 percent of the State’ s popul ation was below the
poverty level, but the rate was 14 percent in the Native Hawaiian community, double the Statewide rate of
poverty. In 1997, of the 84,000 inhabitants of the idands that were receiving financial assstance, 23,000
of them were Native Hawaiian.

Exacerbating the low income problemsisthe lack of affordable housing unitsin the sate. Thisproblemis
caused in large part by the accumulation of large amounts of land in rdatively few hands. The State and
Federal Governments control about 38 percent of the land and six private land owners control another 22
percent. Of the Home Lands that the Department of Hawaiian Home Landsadministers, only 21 percent
were in homestead use by 1997 while 29,163 applications from nearly 19,000 Native Hawaiians remain
on the waiting list. (DHHL Annua Report at 15). A dauntingly high 49 percent of Native Hawaiians
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experience housing problems. A recent study by the United States Department of Housing and Urban
Deveopment concluded that Native Hawaiians had “the highest rate of housing problems in the nation,
preceding Native Americans and Alaska Natives (44%) and dmost doubletherate of al U.S. households
(27%).” (Excerpted from OHA statement).

Congress has acted to address some of the economic problemsthrough Federa programs, although more
needs to be done. To assst Native Hawaiians in community-based economic development and private
entrepreneurship, Congress appropriated $10,000,000 for the Native Hawaiian Revolving Loan Fund.
The Department of Agriculture hasrecognized theidand of Molokati as an Economic Enterprise Zone and
provided $2,500,000 for economic development projects designed by the community in partnership with
private enterprise. In addition, the Administration for Native Americans has provided grants for various
community-based economic devel opment projects.

Education
| ka#CldornC ke ola; | ka#Cldo nC ka make
In the languageislife; In the language is desth

The OHA Native Hawaiian Data Book of 1998 shows mixed educationa statistics. Education was an
important part of Native Hawaiian culture as evidenced by theimportance of K apuna (elders) intraditiona
Hawaian society, the high literacy rates (estimated at 70-90 percent) in the Native Hawaiian community
in the mid-late 1800s, and the existence of more than 100 Hawaiian language newspapers in the 1890s.
In the United States, education has long been recognized asacentra method to improve one' s economic
Stuation, increase one' s income, and gain accessto critica services.

Statisticsshow that in 1989, Native Hawaiian children ranked in the tenth percentile on the Peabody Picture
V ocabul ary Test-Revised, alanguage assessment instrument used to assessreadinessfor é ementary school
indruction. These results compare unfavorably with the state-wide total of 15 percent and the rates for
Caucasian and Japanese children of 36 percent and 42 percent, respectively. In 1990, Native Hawalians
completed high school at ahigher rate (50.7 percent) than the statewide average (43.7 percent). However,
these trends did not continue into higher education where 27.52 percent of Native Hawaiians completed
Associates degrees compared to 37.97 percent state-wide and only 2.13 percent completed aBachelors
degree or higher, compared to 5.37 percent state-wide. When considering the whole United States and
not only those Native Hawaiiansin Hawaiti, therate risesto 3.9 percent but isstill lower than the state-wide
rate. (Native Hawaiian Data Book at 203-257). In addition, “the rates for absenteeism and
retention-in-grade among Hawaiian students are considerably higher than for other ethnic groups. And
understandably, assessmentsreved afunctiond illiteracy rate of about 30 percent among adult Hawaiians.”
(Excerpted from Kamehameha school statement).

Native Hawaiian children face avariety of difficultiesin the educationa system. For example, parentsfrom
Nifihau described to the authorsthe difficult trangtion that many of their children experienced moving from
Hawaiianlanguage ingruction in primary school on Niihauto Englishlanguageingructioninmiddeand high
school on Kauati. They emphasized the need for specid programsto ease thistrangtion, including English
as a second language to better match the needs of their children. Without this ingtruction, parents were
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concerned for the safety of their children on Kauadi, because of their initid difficulty in understanding and
communicating important informetion in English.

In additionto the educationd efforts of private organizations and the State on Hawaiti, Congress has acted
to assist Native Hawaiians. In support of the education of Native Hawaiians, Congress appropriated
$114,700,000 under the Native Hawalian Education Act from 1989 through 2000 for programsincluding
Native Hawaiian family-based education centers, the Native Hawaiian Higher Education Program, and N~
Pua Noteau, a Native Hawaiian Gifted and Tadented Program. From 1994 through 2000, Congress aso
provided $169,900,000 for the Native Hawaiian Employment and Training Program, Native Hawaiian
Vocationa and Education Program, and the Native Hawaiian Culture and Arts Program. In 1999 aone,
another $2,000,000 was appropriated for the Maui Community College H~lauA#o project, Alu Likelnc.,
#Aha Panana L eo, Edith Kanakatole Foundation, and the Hawaiian Language College a the University of
Hawaiti-Hilo. These programs have increased access to Native Hawaiian educationd efforts, but more
gill needs to be done to reverse current educationa trends in the Native Hawaiian community.

Cultural Reguvenation

Ho#i hou i kaiwi kuamoto
Look to your ancestors for strength

Despite these grim gatigtics, the Native Hawaiian culture and community have not only survived, but have
experienced a renaissance in the last severa decades. In particular, Native Hawaiians fought for and
achieved the right to develop Hawaiian language immersion schools, where the Hawaiian language is the
medium of ingruction. As mentioned before, traditiona Native Hawaiian culture hasastrong ord tradition
that was severely damaged by the mandating of English in public schools in 1896, alaw that remained in
place until 1986. In 1983, agroup of Universty of Hawaiti professorsand native speakersfrom Neihau
formed Panana Leo, to develop Hawaiian language immersion preschools. In 1984 the first Panana Leo
school opened and by 1995, the nine Pdnana Leo Hawaiian Immersion preschools had atota enrollment
of 181 students. In addition, Panana Leo began to work toward rescinding the law that mandated that
English be the only medium of ingruction in public schools. 1n 1987, the Hawaiian language was again
taught in public schools after an absence of 100 years and by the 1999-2000 school year Ka Papahana
Kaapuni Hawaiti (public education Hawaiian Language Immersion Program) had approximately 1,750
studentsenrolled in 18 schools. N~ h~lauhula, school sthet teech traditional Hawaiian danceand chant have
a0 flourished and L~#au Lapadau, traditiona herbal and spiritua healing practices have been recognized
asvauablemedicina practices. Inaddition, traditiona navigationa skillsthat madethe Polynesian peoples
famous and permitted Native Hawaiian ancestors to reach and settle the Hawaiian idands, have been
revived.

Severa Native Hawaiian organizations have formed since the early 1970swith theaim of strengthening and
reviving NativeHawaiian culture, protecting NativeHawaiianrights, ensuring NativeHawaiiansreceivether
fair share of the Ceded Land Trust, improving the adminigtration of the Home Lands Trugt, and providing
Native Hawaiians the right to self-determination and self-governance. The accomplishments and future
goals of these organizations have been discussed previoudly.
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The Native Hawaiian people have worked to maintain their traditiond socid, culturd, religious, and
linguigtic tiesand acohesive community lifethrough the organi zations mentioned previoudy, aswell asmany
other groups. The Native Hawaiian people maintain their strong sense of community identity and cultura
distinctiveness and continue to maintain their shared values through traditiond cultura practices, such as
subs stence gathering and stewardship of the land. Even on the populated idand of Otahu, on the edges
of Honolulu, Native Hawalian residents of the Maunaaha community take pride in their continued
occupancy of theland. This community, aswell as many othersin Hawaiti have sustained the integrity of
their cultural landscape and community cohesiveness in the face of continued urban encroachment. With
the spread of the Native Hawaiian cultura reviva movement and the success of Native Hawaiian schools,
agrowing number of Native Hawaiian children arefluent in both Hawaiian and English. Theauthorsvisted
apreschool classroom, where Native Hawaiian children shared traditional Hawaiian chants and listened
to traditiona storiesin the Hawaiian language. Ontheidand of Nkihau, Native Hawaiian children continue
to learn Hawaiian as ther first language both a home and in the schools. As a result, when Hawaiian
language schools were formed, Niihau community members formed the core of the Hawaiian language
ingructors.

In sum, Native Hawaiians have maintained their status as a didinctly native, indigenous community since
the time of thair first contact with Europeans. The United States and the State of Hawaiti have continudly
recognized the Native Hawaiian people as a digtinct community through legidation and executive action.
Infact, the 200,000 acres of Hawaiian Home Lands were set aside by Congressfor native Hawaiians (as
defined in HHCA) to enable them to live a traditiond agriculture lifestyle and the lands were redtricted
againg alienation to preserve Native Hawaiians traditiona connection to the land.

Actions taken in the next several decades may wdl determine the survival of Native Hawaiian culture.
Today there gill are Native Hawaiians from al walks of life, both in Hawai#i and el sewhere, who use
traditional knowledge and practices passed down from their Kdpuna. Of specia significance are rurd
Hawaiian communities, such as on Molok&i, that have maintained a continuous tie to the land and sea,
know the methods for successfully growing taro and maintaining fish ponds, and know where to find and
how to use native plantsfor traditiona healing methods. However, accessto forest and mountain areasfor
hurting and gathering of native plants for medicine is being cut off and traditional stewardship and
management of land for generaions by the same Native Hawaiian families is being threatened by new
owners. The surviva of these rurd communities and the knowledge they carry is especidly criticd to the
continued revival of Native Hawaiian culture,

Sdlf-Deter mination

E kakulu ate k~kou no ke ea o ka#~ina
Let us build the forward momentum for the life of the land

Inthe Apology Resolution, Congress stated and President Clinton endorsed the official view of the Federd
Government: the United States officers were wrongly involved in the overthrow of a legitimate and
independent government in Hawaiti and the deprivation of the rights of Native Hawaiians to sdf-
determination. The Apology Resolution further stated that the United States is committed to reconciliation
between the United States and the Native Hawaiian people (Pub.L. No. 103-150,107 Stat.1510).
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Asdiscussed previoudy, there are numerous Native Hawaiian organi zations working for re-establishment
and recognition of a sovereign Native Hawalian nation. These organizations seek to improve and uplift
Native Hawaiian health, education, and standards of living and to protect religious and cultural customs,
bdliefs and practices. In the last fifteen years there has been a wide-ranging discussion on the issue of
Native Hawaiian sdf-determination and sovereignty. Thereare many viewson the definition and Srategies
for sovereignty. Many people agree that self-determination, whatever theform, isthe necessary outcome
of thereconciliation process. Thereestablishment and recognition of agovernment providestheframework
for Native Hawalians to address their most pressing politica, health, economic, socid, and cultura needs.

Severd Federd, State, and Native Hawaiian groups have made recommendations to the Federa
Government onwaysto effect salf-determination. Therecommendationsare based in part on theview that
Native Hawalianswere deprived of ther right to salf-determination and that they never directly relinquished
their cdaimsto their inherent sovereignty as apeople. These recommendations cover the spectrum from a
return to independent nationhood to a recognition of a Native Hawaiian governing body as atribe in the
fashionendorsed by Congress. The United States Government iscommitted to continuing thereconciliation
process and resolving these long-standing political issueswithin the framework of Federa law. However,
it is important to understand that the Federal Government does not support and the United States
Condtitution does not permit the secession of any state that has been admitted to the Union. Incressingly,

Native Hawaiian organizations have expressed support and solidarity for Federa recognition of aNative
HawaiianGovernment. (Miliani B. Trask,Historical and Contemporary Hawaiian Self-Deter mination:

A Native Hawaiian Perspective 8 Ariz. J. Int'| & Comp. L. 77 (1991); Jon M. Van Dyke, The Political

Status of Native Hawaiian People, 17 YaleL & Policy Rev. 95(1998); Broken Trust Report at 43; Pub.
L. No. 103-150, 107 Stat. 1510; 25 U.S.C. § 479a).

Questions have arisen recently about the effect, if any, of the recent Supreme Court decison in Rice v.
Cayetano on the reconciliation process. In the view of the Departments, that decision should not stand
as an obgtacle to the Federd Government’ s ongoing efforts to work with the Native Hawaiian community
infurtherance of “reconciliation” under the Apology Resolution. Furthermore, the Rice decison highlights
the importance of legidation to provide agtatutory basisfor agovernment-to-government relationship with
Native Hawaiansas an indigenous, aborigind people. If such legidation were enacted, it would clarify the
politica status of Native Hawaiiansas anindigenous, aborigind peoplewith aspecid trust relaionship with
the United States. In passing such legidation, Congress would set forth its view that Congress has the
authority over Indian Affairs to enact legidation for the benefit of Native Hawalians as an indigenous,
aborigina people.

Ceded Lands and theHome Lands Trust

E mau ana ka hana kapono o ka#~ina
Continue the good and righteous work for the land

The Apology Resolution dtates that the Republic of Hawaiti ceded 1,800,000 acres of Crown,

Government, and public lands of the Kingdom of Hawaiti without the consent of or compensation to the
Native Hawaiian peopleof Hawaiti or their sovereign government. The Apology Resolution also statesthat
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the indigenous Hawaiian people never directly relinquished their cdamsto their inherent sovereignty or over
their nationa lands to the United States, ether through their Monarchy or through a plebiscite.

The Public Landsoriginated in the 1848 Mahel ein which 984,000 acreswere reserved for the Crown and
1,523,000 acres were reserved for the Government of the Kingdom of Hawaiti. (Chinen; Levy at 856).
As discussed above, the Provisional Government laid clam to what remained of these lands after the
overthrow of the Hawaiian Monarchy in January 1893. When the Republic of Hawaiti was formed to
succeed the Provisionad Government, title to the Crown and Government Lands was transferred to the
Republic. In 1898, under the Newlands Resolution, the Republic ceded these lands to the United States
Government.

A survey of the metes and bounds of each land parcel in Hawaii has never been conducted by the
Kingdomof Hawaiti, the Provisiond Government, the Republic of Hawaiti, the United States Government,
the State of Hawaiti or the Office of Hawaiian Affairs. However, records of land transactions were kept.
OnDecember 12, 1899, JF. Brown, Agent of Public Landsfor the Republic of Hawaiti submitted areport
to the United States Senate. In hisreport he provided an gpproximatefigurefor the division of lands under
KaMahele as 1,495,000 acres of Government Lands; 984,000 acres of Crown Lands; 1,619,000 acres
of Chiefs lands, and 28,600 acres of Makai~inana lands. (Senate Committee on Foreign Rdations,
Hawaiian Land Systems and Transactions thereunder, S. Doc. No. 72, 56th Cong., 1st Sess. (1899)
(hereafter S. Doc. No. 72 (1899))). However, later studies of the M ahel erecords by scholarshave placed
the amount of Government Land at 1,523,000 acres. (Chinen; Levy at 856).

During the Kingdom of Hawaiti, some lands were sold or otherwise transferred from the Government
Lands, but again, the land was not systemeaticaly inventoried. Mr. Brown reported it as approximately
500,000 acres. (S. Doc. No. 72 (1899)). The Crown Lands, by law, could not beaienated. Despitethat,
in 1882, 24,000 acres of Crown Lands in Wailuku, Maui were granted to Claus Spreckels in settlement
of a clam to the Crown Lands which he had purchased from Princess Ruth KeidikClani. (6 Hawaiian
Reports 446-447, 457-460, Laws at 11-12 (1882)). Thesetransactions|left an estimated 995,000 acres
of Government Lands and 960,000 acres of Crown Landsin 1893.

In 1895, the Republic of Hawaiti passed the Land Act to promote the settlement and improvement of
Government Lands. According to Mr. Brown, the Republic aienated 46,594.22 acres under thisland act.
Although the Republic of Hawaiti ceded the Crown and Government Lands of the Kingdom of Hawaiti to
the United States Government under the Annexation Resolution of July 7, 1898, the Republic continued
to issue land patents and issue leases for an additional 15,334.26 acres of land through September 1899,
according to Mr. Brown. (S. Doc. No. 72 (1899)). Assuming these recorded land transactions by the
Republic of Hawaiti condtitute al land transactions of the period, atotd of 1,893,071.52 acresshould have
remained in the Government and Crown Lands in 1899.

According to the report of Mr. Brown, the combined area of Government and Crown Landsremainingin
December 1899 to be ceded to the United States, totaled 1,751,400 acres. (S. Doc. No. 72 (1899)).
However, of thisamount 31,345 acres were under leases which could be converted to land patents. (S.
Doc. No. 72 (1899)). Thefind digpogtion of these landsremainsunclear. In addition to the Crown and
Government Lands from the time of the Mahele, the Republic of Hawaiti ceded to the United States
254,418.10 acres of emerged and submerged lands of the Northwestern Hawalian 1dands, most of which
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had been claimed by the Kingdom of Hawaiti after KaMahele. (An Act to Provide for a Government for
the Territory of Hawaii (Organic Act), 31 Stat. 141 § 2, 56" Cong. Sess. 1 (April 30, 1900); J. N. Cobb,
The Commercid Fisheriesof theHawaiian Idands in 1903 at 435, in Bulletin of the U.S. Fish Commission
Part I at 715-765 (1903); Letter from H. A. P. Carter, Hawaiian Legation, to the Hon. T. F. Bayard,
Secretary of State, Washington (Jan. 10, 1887)).

Thus, assuming Mr. Brown' s estimates are accurate and including the lands of the Northwestern Hawaiian
Idands, the total amount of lands ceded to the United States was approximately 2,005,818.1 acres.
However, thisis dill an gpproximate figure which would require a careful review of the records of the
Commissioner for Public Landsfor the Kingdom of Hawaiti, the Provisond Government, the Republic of
Hawaiti, and the Territory of Hawaiti. The Report of the Governor of Hawaiti in 1901 provides maps and
adetailed ligt of the Crown and Government Lands on each idand. (Hawai#i (Territory) Governor, Annual
Report to the Secretary of the Interior 1901 (1902)). Under the Organic Act of 1900, the government of
the Territory of Hawai#i was given the power to manage and dispose of the Ceded Lands as public lands
for theinterest of the inhabitants of the Idands of Hawaiti. (An Act to Provide for a Government for the
Territory of Hawaii (Organic Act), 31 Stat. 141, 56™ Cong. Sess. 1 (April 30, 1900)). An undetermined
amount of land wastransferred from thetrust through unfavorableland exchanges such asin L~naéi in 1907,
discussed above, where 48,000 acres were exchanged for 296 acres. In addition, the Federa
Government also withdrew lands for its use and purposes.

Asaresult of the provisonsin the Annexation Act and the Admissions Act that provided for the Federa
Government to set aside Ceded Landsfor civil and military use, by 1964, the United States had withdrawn
337,719.58 acresand wasleasing an additional 30,176.18 acres. Of thisacreage, 227,972.62 acreswere
located in nationa parks and the remainder was utilized for military purposes. The Federal Government
had a so acquired feeinterest, through purchase or condemnation of 28,234.73 acres. Between 1959 and
1964 the Federal Government returned 595.41 acres to the State of Hawai#i. Between 1964 and 1991
it returned an additiona 1,906 acres. (Native Hawaiian Rights Handbook at 27-31; Native Hawaiians
Study Commission Report a 108-118). As mentioned previoudy, an inventory of Federa lands was
performedin 1993. Theinventory estimated that 418,543.68 acres of Ceded Landswere held by Federal
dvilianagencies, and 141,579.17 acres of Ceded Landswere held by Department of Defense. (Blackard;
GSA). These estimates include Federa holdings of 254,418.10 acres of emerged and submerged lands
in the Northwestern Hawaiian 1dands, which were not part of Ka Mahele and were not included by
Congress when estimating the Ceded Lands acreage in the Apology Resolution. Additiona lands, such as
28,800 acres of the idand of Kaho#olawe in 1994, continue to be returned to the State of Hawaiti.

INn1921, Native Hawaiians sought to have the Crown Landswithdrawn from the public lands and set aside
for excdlusive homesteading by dl Native Hawaiians. However, as discussed above, only 200,000 acres
of third and fourth class Crown and Government Lands were set asde under the HHCA for homesteading
by Native Hawaiians who had to qudify witha“blood quantum” of at least 50 percent. Issuesof concern
regarding the management of the Hawaiian Home Lands Trust arediscussed above, and includewithdrawn
lands and the dow rate at which people have been provided Home Lands lots. In response to civil suits
filed againgt the State of Hawaiti, steps have been taken to compensate the Home Lands Trust for
documented loss and underpayment of lands. The Federd Government has aso acted to compensate the
Home Lands Trugt for lands withdrawn under the Territorid Government by agreeing to return 960 acres
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under the Hawaiian Home Lands Recovery Act. However, there continues to be great frugtration in the
Native Hawaiian community over the refusd of the United States to address claims of mismanagement of
the Home Lands Trust during the territoria period. Another source of frugtration in the Native Hawalian
community is the fact thet the United States has never brought suit against the State of Hawaiti for breach
of trust dthough it has the authority to do so.

In 1978, the Hawaiti State Condtitutional Convention crested the Office of Hawaiian Affairs (OHA) to
receive a portion of the revenues from the Ceded Lands Trust to manage for the betterment of the
conditions of native Hawaiians (as defined in the HHCA). The Hawaiti State Legidature later set the
prorata share for Native Hawaiian programs at one-fifth or 20 percent of the revenues generated annually
from the Ceded Lands Trust. The lack of an accurate inventory of the Ceded Lands Trust and
disagreement over what activitiesthe State of Hawaiti should consider to be revenue derived from theland
base have led to the filing of severd suits by OHA againg the State of Hawaiti. One of the firgt suits
resulted in a payment of $130 million by the State of Hawaiti to OHA for revenue payments due, but not
paid, from 1980 through 1991. OHA has dso filed a suit which seeks 20 percent of the Sate revenues
from public housing rents, affordable housing proceeds, fees and charges for patient services at Hilo
Hospitd, revenue from off-site Duty Free Shoppers stores and investment income earnings from various
gpecid funds. Circuit Court Judge Dan Hedly ruled that these revenues are subject to the 20 percent
assessment for OHA. The State of Hawaiti has appeal ed the decision to the Hawaiti State Supreme Court.
IN1997, the Hawaiti State L egidature passed Act 329 which will provide OHA 20 percent of therevenues
from the Ceded Lands Trust up to a maximum of $15.1 million. (1997 Haw. Sess. Laws 329).

Inaddition, OHA hasfiled suit againgt the State of Hawaiti Hous ng Finance and Devel opment Corporation
to prevent thesde of Ceded Landsinthe Lea Ali#i subdivisondevelopment in Lahaina, Maui, citing clauses
in the Apology Resolution. OHA contendsthat the Apology Resolution indicates that the State of Hawaiti
may not have clear title to the Ceded Lands and that the Native Hawaiian people retain a clam to these
lands. Circuit Court Judge Dan Hedly found merit in the claim and ordered atrid for OHA and the State
of Hawaiti to argue their positions, atrid which, in the past three yearshas not yet been scheduled. (Office
of Hawaiian Affairs v. Sate of Hawai#i Housing Finance and Development Corporation, Civ.
94-420-11 (1994)).

In 1997 the Hawaiti State L egidature authorized an gppropriation of $1 million each for the Department
of Land and Natural Resources (DLNR) and the Office of Hawaiian Affairs to conduct a Ceded Lands
inventory. No agreement could be reached between DLNR and OHA on how to conduct the inventory
and the funds lapsed. In the current session of the Hawaiti State Legidature S.B. 2108 will authorize a
new agppropriation for the inventory to be conducted. Statements received in the reconciliation meetings
suggested that the Federd Government combine efforts with DLNR and OHA and conduct an inventory
of the Ceded Lands under the management of various Federd agencies.
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SUMMARY OF UNITED STATESCONGRESSIONAL LEGISLATION
PERTAINING TO NATIVE HAWAIIANS

After passage of the Organic Act and beginning in 1906, Congress continued to recognize a specia
relationship as an indigenous people with Native Hawaiians through the enactment of over one hundred
eighty (180) Federal lawsthat either provided for the specific needs or conditions of Native Hawaiians or
included Native Hawaiians in the class of Native Americans to be affected by thoselaws. Some of these
legidative actionsrepresent arecognition by Congressof the United States' specia responsibility to protect
Native Hawaiians interests, while others make certain Federd programs for Native Americans available
to Native Hawaiians.

Prior to 1921, when the HHCA was passed, a series of statutes authorizing appropriations for the
Smithsonian Indtitution to conduct ethnological research among the American Indians and the natives of
Hawaiti suggested that Congress regarded both native groups in the same manner. These appropriations
continued until 1949. 1n 1921, when Congress passed the HHCA,, which set aside approximately 200,000
acres of public lands for homesteading by Native Hawaiians, a House report anaogized the HHCA to
“previous enactments granting Indians. . . gpecid privilegesin obtaining and using the public lands” (H.R.
Doc. No. 839 (1920)). The Act aso contained provisions and later amendments, such asrestrictions on
dienationthat were similar to thoseimposed on Indian lands under the Indian Reorganization Act. 1n1938,
the Kaagpana Extenson Act was enacted, providing access and homesteading privileges to native
Hawaiians (as defined in the HHCA) within the Hawaii National Park and recognizing Native Hawaiian
fishing rightsin the area. (Pub. L. No. 75-680, 52 Stat. 784 (1938)).

Nearly forty (40) yearslater, in 1959, with the passage of the Admission Act, the State of Hawaiti assumed
the federally-delegated respongbility of administering the land that had been set aside under Federd law
for the benefit of native Hawaiians (as defined in the HHCA). Congress authorized a public trust upon al
the lands ceded to the State of Hawai#i upon admission. In addition, the United States delegated its
respongbilities under the HHCA to the State of Hawaiti and charged the new State with apublic trust, one
purpose of which was the betterment of conditionsfor native Hawaiians (as defined inthe HHCA). Inthe
interim between 1921 and 1959, Congress enacted approximately twenty (20) pieces of legidation
addressing Native Hawaiian issues.

From 1974 to 1998, Congress enacted approximatdy fifty (50) pieces of legidation treating Native
Hawaiansin the same manner as American Indians and Alaska Natives, and, importantly, in 1974, began
usng a very broad definition of Native Hawaiian: anyone descended from the aboriginal people who
occupied Hawaiti before 1778. Inthe Native Hawaiian Hedlth Care Act, Congress specifically recognized
some form of a trust reationship with Native Hawaiians by declaring that “[i]n furtherance of the trust
respongbility for the betterment of the condition of Native Hawaiians, the United States has established a
program for the provison of the comprehensive hedlth promotion and disease prevention services to
maintain and improvethe hedlth status of the Hawaiian people.” (42 U.S.C. 11701). Congressalso passed
legidation that required the Administration for Native Americans to provide funds to OHA to issue
economic development grantsto Native Hawaiians. (43 U.S.C. 8§ 2991b-1). Some additiona examples
of legidation treating Native Hawaiians in the same manner as other native peoplesinclude: The Native
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American Programs Act of 1974, Pub. L. No. 93-644 § 801, 88 Stat. 2291, 2324 (1975) (promoting
Native Hawaiian, American Indian and AlaskaNative economic and socid salf-sufficiency through financiad
ass stance to agencies serving these groups); Joint Resolution on American Indian Religious Freedom, Pub.
L. No. 95-341, 92 Stat. 469 (1978) (recognizing the rights of American Indians, Eskimos, Aleuts and
Native Hawaiians to practice ther traditiona religions), Nationa Science Foundation Universty
Infrastructure Act of 1988, Pub. L. No. 100-418, 102 Stat. 1107 (1988) (reserving a percentage of
gppropriations for indtitutions of higher learning that serve Native Americans, including Netive Hawaiians);
and the Native American Graves Protection and Repatriation Act, 25 U.S.C. § 3001 et seg. (1998).
These laws include Native Hawaiians in their scope because they are an indigenous peoplewithwhomthe
United States has recognized a specia relationship and because Netive Hawaiians face many of the same
chalenges that are common to dl native peoples of the United States.

In addition to including Native Hawaiians within the scope of laws designed to ded with the issues and
chdlengesthat face dl native peoplesin the United States, Congress has al so recogni zed the specia needs
of Native Hawaiians and has enacted over 100 pieces of legidation since the 1959 Admission Act to
address the specific needs of Native Hawalians. The laws have addressed issues ranging from hedthcare
and economic development to education and cultura/natural resource preservation.  Some examples
include the Native Hawaiian Study Commission Act, Pub. L. No. 98-139, 97 Stat. 871 (1983)
(egtablishing the Native Hawalians Study Commission to study the culture, needs and concernsof Native
Hawaiians), Anti-Drug Abuse Act of 1986, Pub. L. No. 99-570, 100 Stat. 3207 (1986) (authorizesHealth
and Human Services to contract with organizations that provide drug abuse prevention, educetion,
trestment and rehabilitation servicesto Native Hawaiians), Native Hawaiian Hedlthcare Act of 1988, Pub.
L. No. 100-579, 102 Stat. 4181 (authorizes programs to improve the hedth satus of Native Hawalians
and provide grantsto devel op comprehensive heathcare plan to improve Native Hawaiian health), Native
HawalianEducation Act, Pub. L. No. 103-382, 108 Stat. 3518 (1994) (recognizing that Native Hawaiians
are indigenous people and authorizing grants to assst Native Hawaiians in achieving national education
gods), and the Assets for Independence Act, Pub. L. No. 105-285, 112 Stat. 2702(1998) (authorizing
Native Hawaiian organizationsto conduct demonstration projectsto evaluate the effects of savings, micro-
enterprise and home ownership on families and communities). Such lawsreflect Congress' recognition of
aspecia relationship between the United States and Native Hawaiians.

Findly, the passage of the Apology Resolution in 1993, explicitly acknowledged the inherent sovereignty

of Native Hawaiians at the time of the overthrow of the Kingdom of Hawaiti and announced support for
reconciliation. (Pub. L. No. 103-150, 107 Stat. 1510).
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APPENDIX A. LOCATIONSWHERE REPORT AND WRITTEN STATEMENTSARE AVAILABLE

In addition to the locations listed below, both the draft report and the written statements will be
available on Interior’ s web ste at <www.doi.gov>.

L ocations wher e Copies of the Draft Report are Available for Pickup

The following organizations have agreed to have copies of the draft report available for pick up. Please
cal ahead to ensure copies are available.

U.S. Fish and Wildlife Service Office of Hawalian Affairs (Kauati/Niihau)
Prince K&hiC Federd Building 3100 K&h¢ Highway, Ste. C4

300 AlaMoanaBlvd., Room 3-122 LShute, HI 96766

Honolulu, HI 96850 (808) 241-3508

(808) 541-2749

Office of Hawaiian Affars
711 Kapitolani Blvd., Ste. 500
Honolulu, HI 96813

(808) 594-1888

Office of Hawaiian Affairs (East Hawaiti - Hilo)
234 Wai~nuenue Avenue, Ste. 104

Hilo, HI 96720

(808) 933-0418

Office of Hawaiian Affairs (West Hawaiti - Kona)
75-5706 Hanama Place, Ste. 107

Kailua-Kona, HI 96740

(808) 329-7368

Office of Hawaiian Affars (Maui)
140 Hotohana St., Ste. 206
Kahului, HI 96732

(808) 243-5219

Office of Hawaiian Affairs (Molokati/L~nati)
Kulana#Oiwi

Maundoa Highway

Kdamatula, HI 96748

(808) 553-3611

L ocationswher e the Draft Report is Available for Public Inspection
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The following organizations have agreed to make available acopy of the draft report for public ingpection.
Please call ahead to ensure that a copy of the report is avalable. 1f you wish to make a persona copy,
please cdl to ensure that copy facilities are available.

University of Hawaiti & Hilo
Hawaiian Studies Department
200 W. Kawili Street

Hilo, HI 96720-4091

(808) 974-7339

Hamilton Library

Hawaiian Collection

Univergty of Hawaiti at M~noa
2550 The Mdll

Honolulu, HI 96822

(808) 956-8264

Bond Memorid Public Library
54-3903 Akoni Pule Highway
Kapatau, HI 96755

(808) 889-6729

Hilo Public Library

300 Wai~nuenue Avenue
Hilo, HI 96720

(808) 933-8888

HCluaoa Public Library
76-5935 Mama ahoa Highway
HClualoa, HI 96725-0214
(808) 324-1233

Honokata Public Library
45-3380 Mamane Street
Honokata, HI 96727
(808) 775-7497

Kailua-Kona Public Library
75-138 Hual~la Road
Kailua-Kona, HI 96740
(808) 327-4327

A-2

Keatau Public Library
16-571 K eatau-Pahoa Road
Keatau, HI 96749

(808) 966-8181

Kedakekua Public Library
M~maahoa Highway
Kealakekua, HI 96750
(808) 323-7585

Laup~hoehoe Public Library
35-2065 Old M~mdahoa Highway
Laup~hoehoe, HI 96764

(808) 962-6911

Mountain View Public Library
1235 Volcano Highway
Mountain View, HI 96771
(808) 968-6300

Natdehu Public Library
95-5669 M~mdahoa Highway
Naadehu, HI 96772

(808) 929-7564

P~hdaPublic Library
96-3150 Pikake Street
P~hala, HI 96777
(808) 928-2015

P~hoa Public Library

15-3070 P~hoa-Kaapana Road
P~hoa, HI 96778

(808) 965-8574

Thelma Parker Public Library
67-1209 M~madahoa Highway



Kamuela, HI 96743-8429
(808) 887-6067

Hanapépé Public Library
4490 Kona Road
Hanapépé, HI 96716
(808) 335-5811

Kapata Public Library
1464 K&hC Highway
Kapata, HI 96746
(808) 821-4422

K Cloa Public Library
3451 Poipu Road
KCloa, HI 96756
(808) 742-1635

L8hute Public Library
4344 Hardy Street
LShute, HI 96766
(808) 241-3222

Princeville Public Library
4343 Emmdani Drive
Princeville, HI 96722
(808) 826-1545

Waimea Public Library
9750 Kaumuadlii Highway
Waimea, HI 96796
(808) 338-6848

L~nati Public Library
Fraser Avenue

L~neti City, HI 96763
(808) 565-6996

H~na Public Library
4111 H~na Highway
H~na, HI 96713
(808) 248-7714
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Kahului Public Library
90 School Street
Kahului, HI 96732
(808) 873-3097

Kshe Public Library

35 W~imehatihati Street
Kshei, HI 96753

(808) 875-6833

LahainaPublic Library
680 Wharf Street
Lahaina, HI 96761
(808) 662-3950

Makawao Public Library
1159 Makawao Avenue
Makawao, HI 96768
(808) 572-8094

Wailuku Public Library
251 High Street
Wailuku, HI 96793
(808) 243-5766

Molokati Public Library
15 Alamaama Stregt
Kaunakakai, HI 96748
(808) 553-5483

#Aiea Public Library
99-143 Moanaua Road
tAiea, HI 96701

(808) 483-7333

#¥inaHanaPublic Library
5246 Kaanianatole Highway
Honolulu, HI 96821

(808) 377-2456

Ewa Beach Public Library
91-950 North Road



Ewa Beach, HI 96706
(808) 689-1204

Hawai#i Ka Public Library
249 Lundilo Home Road
Honolulu, HI 96825

(808) 397-5833

Hawai#i State Library
478 S. King Street
Honolulu, HI 96813
(808) 586-3500

Kahuku Public Library

56-490 Kamehameha Highway
Kahuku, HI 96731

(808) 293-8935

Kallua Public Library
239 Kutulel Road
Kailua, HI 96734
(808) 266-9911

Kamuks§ Public Library
1041 Koko Head Avenue
Honolulu, HI 96816
(808) 733-8422

Kdihi-P-lamaPublic Library
1325 Kalihi Street
Honolulu, HI 96819

(808) 832-3466

K~neiohe Public Library
45-829 Kamehameha Highway
K~neiohe, HI 96744

(808) 233-5676

LBPH

402 Kapahulu Avenue
Honolulu, HI 96815
(808) 733-8444
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Liliha Public Library
1515 Liliha Stregt
Honolulu, HI 96817
(808) 587-7577

M~noa Public Library
2716 Woodlawn Drive
Honolulu, HI 96822
(808) 988-0459

McCully-MCtiliili Public Library
2211 S. King Street

Honolulu, HI 96826

(808) 973-1099

Mililani Public Library
95-450 M akatimotimo Stregt
Mililani, HI 96789

(808) 627-7470

Pearl City Public Library
1138 Waimano Home Road
Pearl City, HI 96782

(808) 453-6566

Sdt Lake Public Library
3225 Salt Lake Blvd.
Honolulu, HI 96818
(808) 831-6831

Wahiaw~ Public Library
820 Cdifornia Avenue
Wahiaw~, HI 96786
(808) 622-6345

Waidua Public Library
67-068 Kealohanui Street
Waiadua, HI 96791

(808) 637-4876
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Waitanae Public Library
85-625 Farrington Highway
Waitanae, HI 96792

(808) 696-4257

Waik§ks-Kapahulu Public Library
400 Kapahulu Avenue

Honolulu, HI 96815

(808) 733-8488

Wam~nao Public Library
41-1320 Kaanianatole Highway
Wainrnao, HI 96795

(808) 259-9925

Waipaha Public Library
94-275 Mokuola Street
Waipahd, HI 96797
(808) 675-0358

Department of Hawaiian Home Lands
Old Federd Building

335 Merchant Street, 3 Floor
Honolulu, HI 96813

(808) 586-3800

Depatment of Hawaiian Home Lands-East
Hawaiti Digrict Office

160 Baker Avenue

Hilo, HI 96720

(808) 974-4000

Depatment of Hawaiian Home LandsWest
Hawaiti Didrict Office

M~maahoa Highway

Kamuela, HI 96743

(808) 887-6053

Department of Hawalian Home Lands- Kauati
Didrict Office

3060 #Eiwa Street, Room 203

L8hue, HI 96766-1886

(808) 274-3141
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Depatment of Hawaian Home Lands- Mauii
Didrict Office

Putuone Plaza, Room C-206

1063 East Main Street

Wailuku, HI 96793

(808) 984-2120

Department of Hawaiian Home Lands- M ol okt
Didrict Office

Kulana#Oiwi

Maundoa Highway

Kadamatula, HI 96748

(808) 560-6104
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University of Hawaiti at M~noa

Center for Hawaiian Studies

Hawaiian Sudies Building, Room 209A
2645 Dole Street

Honolulu, HI 96822

(808) 973-0989

Nitihau School
Putuwa Ranch
Nitihua, HI 96769
(No Phone Available)

L ocations where Written Statements are Available for Public Inspection

The following organizations have agreed to make available a copy for public ingpection of the written
statements delivered to Interior during or since the December 1999 hearings. Please call ahead to ensure
that acopy of thewritten Satementsisavailable. 1f you wish to makeapersona copy, pleasecdl to ensure

that copy facilitiesare available.

Ni#ihau School
Putuwa Ranch
Nitihau, HI 96769
(No Phone Available)

Hawai#i State Library
478 South King Street
Honolulu, HI 96813
(808) 586-3500

Hilo Public Library (East Hawaiti)
300 Wai~nuenue Street

Hilo, HI 96720

(808) 933-8888

Kailua-Kona Public Library (West Hawaiti)
75-138 Hual~la Road

Kailua-Kona, HI 96740

(808) 327-4327

L$hute Public Library (Kauati)
4344 Hardy Street

Lshuie, HI 96766

(808) 241-3222

Kahului Public Library (Maui)
90 School Street

Kahului, HI 96732

(808) 873-3097
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L~nai Public Library (L~n&t)
Fraser Avenue

L~nati City, HI 96763

(808) 565-6996

Molokai Public Library (Molokai)
15 Alamdama Street

Kaunakakai, HI 96748

(808) 553-5483
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APPENDIX B. COLLECTION POINTSFOR COMMENTSON THE DRAFT REPORT

The following organizations have agreed to act as collection points for comments on the draft report. The
comments will be forwarded regularly to the Departments. Y ou can aso send your comments directly to

the Department of the Interior at the first address listed.

Assgtant Secretary John Berry

¢/o Document Management Unit
Department of the Interior

1849 C Street NW, Mailstop-7229
Washington, DC 20240

U.S. Fish and Wildlife Service
Prince K&hC Federd Building

300 AlaMoanaBlvd., Room 3-122
Honolulu, HI 96850

Univergty of Hawaiti at M~noa

Center for Hawaiian Studies

Hawaiian Studies Building, Room 209A
2645 Dole Stregt

Honolulu, HI 96822

(808) 973-0989

Office of Hawaiian Affars
711 Kapitolani Blvd., Ste. 500
Honolulu, HI 96813

(808) 594-1888

Office of Hawaiian Affairs (East Hawaiti - Hilo)
234 Wai~nuenue Avenue, Ste. 104

Hilo, HI 96720

(808) 933-0418

Office of Hawaian Affars (West Hawaifi -
Kona)

75-5706 Hanama Place, Ste. 107
Kailua-Kona, HI 96740

(808) 329-7368

Office of Hawaiian Affairs (Maui)
140 Ho#ohana St., Ste. 206
Kahului, HI 96732

(808) 243-5219

B-1

Office of Hawaiian Affairs (Molokati/L~nati)
P.O. Box 1717

Kaunakakai, HI 96748

(808) 553-3611

Office of Hawalian Affairs (Kauaéi/N#ihal)
3100 KahiC Highway, Ste. C4

LShute, HI 96766

(808) 241-3508
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APPENDIX C. LIST OF INDIVIDUALSAND ORGANIZATIONS
WHO PARTICIPATED IN DECEMBER 1999 HEARINGS

Appendix will be available with the Final Report
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APPENDIX D. WRITTEN STATEMENTSRECEIVED

Writtenstatementsregarding the reconciliation processreceived by Interior arean officia part of therecord
for thisreport. Copies of the written statements received will be available for public review in the near

future a the locations listed in Appendix A. Theorigina copy will be maintained & Interior, Washington,
D.C.

D-1



Draft Report

APPENDIX E. BIBLIOGRAPHY
LiliaK. Aholo, Memorid of LiliaK. Aholo: Secretary-in-Chief of the Women's Patriotic League of the
Hawaiian Idands and 10,890 Other Native Hawaiian Women Remondgtrating Againg the Annexation of
the Hawaiian 1dands to the United States, 55th Cong., 2d Sess.1897. Nationa Archives Record
Group 46/Box 116.
Charles Blackard and Associates, Inventory of Real Property Owned or Controlled by the United
States of America under the Custody and Accountability of the Department of Defense in the State of
Hawaii (submitted to Generd Services Administration) (1993) (avallable from GSA).
William F. Blackman, The Making of Hawaii: A Study in Socid Evolution (1977).
A Broken Trust The Hawaiian Homelands Program: Seventy Y ears of Failure of the Federd and State
Governments to Protect the Civil Rights of Native Hawalians, Hawaiian Advisory Committee to the
United States Comm’'n on Civil Rights (1991) (available from U.S. Commisson on Civil Rights).
Bulletin of the U.S. Fish Commission (1903).
JJ. Chinen, The Great Mahele: Hawaii’s Land Divison of 1848 (1978).
Tom Coffman, Nation Within: The Story of America s Annexation of the Nation of Hawai#i (1998).
G. Daws, Shoa of Time: A History of the Hawaiian Idands (1968).
Department of Hawaiian Home Lands, Annua Report for FY 1997-98 (1998).

Federa-State Task Force on the Hawaiian Homes Commission Act Report to United States Secretary
of the Interior and the Governor of the State of Hawaii. (August 15, 1983).

L.H. Fuchs, Hawaii Pono: “Hawaii the Excdllent,” An Ethnic and Political History (1961).

William Goodde, The Hawaiian as Unskilled Laborer, in Hawaian Almanac and Annud 183
(1914).

Generd Services Adminigtration, Executive Summary and Inventory of Real Property owned or
Controlled by the United States of America under the Custody and Accountability of Federd Civilian
Agenciesin the State of Hawaii (1993) (available from GSA).

E. S Craghill Handy and Elizabeth Green Handy with Mary Kawena Pukui, Native Plantersin Old
Hawaii, Their Life Lore and Environment, Bernice P. Bishop Museum Bulletin 233 (1972).

E.S. Craghill Handy and Mary Kawena Pukui, The Polynesian Family System in K&u, Hawaiti (1958
reprint 1976).

E-1



Draft Report

Hawaiti (Territory) Governor. Annua Report to the Secretary of the Interior, 1901 (1902).

Principles Adopted by the Board of Commissioners to Quiet Land Titlesin their Adjudication of Clams
Presented to them, Laws of Hawaii 81 (1847, reprinted in 2 Revised Laws of Hawaii 2121 (1925)).

John Heckathorn, Ua Hiki Anei Ke Ola Ka ‘ £lelo Hawai#i? Can Hawaiian Language Survive?,
Honolulu Magazine 21:10 (April 1987).

Robert H. Horowitz, Hawaii Legidative Reference Bureau, Public Land Policy in Hawaii: Land
Exchanges (1964).

House Comm. on Territories, Rehabilitation and Colonization of Hawaiians and Other Proposed
Amendments to the Organic Act of the Territory of Hawaii and on the Proposed Transfer of the
Buildings of the Federd Leprosy Investigation Station at Kdawao on the Idand of Molokai to
the Territory of Hawaii, H.R. Doc. No. 839, 66th Cong., 2d Sess. (1920).

House, Affairsin Hawaii, H.R. Exec. Doc. No. 1, 53rd Cong., 3d Sess. (1894); National Archives
Legidative Records 3294.

House, Congressiona Debates on Hawaii Organic Act. House Cong. Rec. v. 22 (7) (May 22, 1900).

Intervention of United States Government in Affairs of Foreign Friendly Governments, H.R. Rpt. No.
243, 53rd Cong., 2d Sess. (1893); Nationa Archives Legidative Records 3224.

Prince JK. Kaanianatole, The Story of Hawaiians, The Mid-Pacific Magazine, Vol. XXI, No. 2
(February 1921).

Samuel M. Kamakau, Na Hana a ka Pote Kahiko: The Works of the People of Old. Trandated by
Mary Kawena Pukui, Bernice P. Bishop Museum Specid Publication 61 (1976).

Samuel M. Kamakau, Ka Pote Kahiko: The People of Old. Trandated by Mary Kawena Pukui.
Bernice P. Bishop Museum Specid Publication 51 (1991).

Samue M. Kamakau, Ruling Chiefs of Hawaiti. Trandated by Mary Kawena Pukui. (revised edition
1992).

Lilikda Kametdeihiwa, Native Land and Foreign Desires. Pehea L~ E Pono Ai? (1992).

Raph S. Kuykenddl, The Hawaiian Kingdom, Volume, 1778 - 1854, Foundation and
Transformation (1938 reprint 1980).

Radph S. Kuykenddl, The Hawaiian Kingdom, Volume I, 1854 - 1874, Twenty Critica Y ears (1953
reprint 1966).

E-2



Draft Report

Raph S. Kuykenddl, The Hawaiian Kingdom, Volume 11, 1874 - 1893, The Kdakaua Dynasty
(1967).

Nel M. Levy, Native Hawaiian Land Rights 63 Cal. L. Rev. 848 (1975).
Lilituokalani, Hawaii’s Story by Hawaii’ s Queen (1898; reprint 1977).
Andrew Lind, An Idand Community: Ecological Succession in Hawaii (1968).

David Malo, Motoldo Hawaii: Hawaiian Antiquities, 1898. Trandated by Nathaniel B. Emerson.
Bernice P. Bishop Museum Specid Publication 2, Second Edition (1971).

Jon Matsuoka, Davianna PCmaikati McGregor, Luciano Minerbi, Pudani Kanahele, Marion Kelly, and
Noenoe Barney-Campbell, Native Hawaiian Ethnographic Study for the Hawaiti Geotherma Project
Proposed for Puna and Southeast Maui (1996).

Davianna PCmaikati McGregor, #}ina Hofopulapula: Hawaiian Homesteading, 24 Hawaiian
Journa of History 1 (1990).

Davianna PCmaikati McGregor, An Introduction to the Hoa#~ina and Their Rights 30 Hawaiian
Journal of History 1 (1996).

Naani Minton, Ka#: the Hui Aloha#}ina Anti-Annexation Petitions, 1897-1898, compiled by Nadani
Minton & Noenoe Slva. (1998).

John Anthony Mollett, Capital in Hawaiian Sugar: Its Formation and Relation to Labor and
Output, 1870-1957, University of Hawaii Agricultura Economics Bulletin 21 (1961).

Theodore Morgan, Hawaii A Century of Economic Change: 1778 - 1876 (1948).
Native Hawaiian Data Book 1998, Office of Hawaiian Affairs (Mark Eshima, ed., 1998).
Native Hawaiian Rights Handbook (Melody Kapilialoha MacKenzie, ed. 1991).

Native Hawaiians Study Commission, Report on the Culture, Needs and Concerns of Native
Hawaiians (1983).

Petition Againg the Annexation of Hawaii Submitted to the U.S. Senate by the Hawaiian Petriotic
League of the Hawaiian Idands (1897) microfilmed on NAIL Microfilm Publications, Microfilm 1D No.
M1897 (Nationa Archives).

William Adam Russ, Jr., The Hawaiian Revolution (1893-94) (1992).

Robert C. Schmitt, Demographic Statistics of Hawaii, 1778-1965 (1968).

E-3



Draft Report

Robert. C. Schmitt, Historicd Statistics of Hawaii (1977).

Senate Committee on Foreign Relations, Hawaiian Land Systems and Transactions thereunder, S. Doc.
No. 72, 56th Cong., 1st Sess. (1899).

Senate Committee on Foreign Relations, Hawaiian I1dands. Report of the Committee on Foreign
Rdations With Accompanying Testimony and Executive Documents Tranamitted to Congress from
January 1, 1893 to March 19, 1894, Volumes| and Il, (1894).

Senate Committee on Foreign Relations. Report from the Committee on Foreign Relations and
Appendix in Relation to the Hawaiian Idands, February 26, 1894, S. Rpt No. 227, S. Exec. Doc. No.
13, 53rd Cong., 2d Sess. (1894); National Archives Legidative Records 3160 (also known as the
Morgan Report).

Noenoe K. Silva, K~naka Maoli Resistance to Annexation, #£iwi: A Native Hawaian Journd v. 1
(December 1998).

David E. Stannard, Before the Horror: The Population of Hawaiti on the Eve of Western Contact
(1989).

State of Hawaii Data Book, Hawaii Department of Business, Economic Development and Tourism
(1998).

Sylvester Stevens, American Expangion in Hawaii 1842 - 1898 (1968).
Merze Tate, The United States and the Hawaiian Kingdom: A Political History (1965).
Lorrin Thurston, Memoirs of the Hawaiian Revolution (1936).

Miliani B. Trask, Historical and Contemporary Hawaiian Self-Determination: A Native Hawaiian
Perspective, 8 Ariz. J. Int'| & Comp. L. 77 (1991).

Jon M. Van Dyke, The Political Satus of Native Hawaiian People, 17 YaeL & Policy Rev. 95
(1998).

Videotape entitled E Ola Ka #£lelo Hawai#i: Ka moiolelo o ka hotoikaika #Clelo Hawai#i ma n~
kula kaiapuni, ka holomua i loko o n~ #~kefaketa (The Sory of the Revitalization of Hawaiian
Language Through Hawaiian Medium Schools: Success in the Face of Challenges) by #Aha
Pénana Leo (1997) (available from Panana Leo).

Eric Yamamoto, Interracid Justice: Conflict & Reconciliation in Post-Civil Rights America (1999).

E-4



